United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


October Term, 1940 


No. 7770 



JAMES F. DONOVAN, PLAINTIFF IN ERROR, 


vs. 


ERNEST W. BROWN, BERNARD W. THOMPSON, 

S. J. MARKS. 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 


FILED OCTOBER 12. 1940 
PRINTED DECEMBER 16, 1940 





i 

i 


i 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


October Term, 1940 
No. 7770 


i 


i 

! 

I 

i 

i 

! 

I 

i 


JAMES F. DONOVAN, PLAINTIFF IN ERROR, 


vs. 

i 

ERNEST W. BROWN, BERNARD W. THOMPSON,! 
S. J. MARKS, DEFENDANTS IN ERROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 


| 

INDEX 


Original 

Caption __ _ 1 

Complaint_ 2 

Bill of Particulars_ 6 

Exhibit A _ 7 

Exhibit B _ S 

Amendment to Complaint_ 9 

Amended Bill of Particulars_ IS 

Motion to Dismiss- 19 

Answer to Motion to Dismiss_ 20 

Defendant’s Motion to Dismiss Overruled (memorandum)_ 23 

Answer of Defendant Bernard W. Thompson- 24 

Answer of Defendant Ernest W. Brown_ 2S 


Print 

il 

;2 


|6 

|7 

17 

17 

IS 

30 

ll 

i 


i 


i 















II 


INDEX 


Original Print 


Answer of Defendant S. J. Marks_- _ 29 25 

Demand for Jury Trial _ 30 26 

Memorandum of Verdict . _ 31 26 

Motion for New Trial _ 32 27 

Motion for New Trial Overruled - 33 2S 

Writ of Error .. _ 34 29 

Bill of Exceptions __ 35 30 

Testimony of Charles E. Warfield - - __ 35 30 

“ “ Bernard W. Thompson _ .......__ 36 33 

“ “ Ernest W. Brown _ 40 36 

“ “ James J. Tolson _ ... _ _ 40 36 

“ “ John H. Fowler _ 41 37 

" George J. Clemons_ 43 39 

Charge to the Jury_ 43 39 

Assignment of Errors___ — .. __ 49 45 

Designation of Record _ ____ 50 45 

Certificate of the Clerk _ 51 46 




















1 


IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 


vs. 


Ernest W. Brown, Bernard W. Thompson, S. J. Mark^, 

Defendants. 

i 

No. 382-730 

United States of America, 

District of Columbia, $$: 

BE IT REMEMBERED, That in the Municipal Court cjf 
the District of Columbia, at the City of Washington, in saijd 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

2 FILED AUG. 21, 1939 

7 i 

i 

MUNICIPAL COURT, D. C. 

IN THE MUNICIPAL COURT OF THE j 

DISTRICT OF COLUMBIA ! 


James F. Donovan, 2101 K St. N. W. Washington, D. C. 

Plaintiff, 

vs. 

i 

i 

Ernest W. Brown, Metropolitan Police Department, j 
Bernard W. Thompson, Metropolitan Police Department,! 
S. J. Marks, Commanding Officer, No. 12 Precinct, 17th an<ji 

Rhode Island Ave., N. E., 

All of Washington, D. C„ Defendants. 

No.- 


1 
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DONOVAN VS. BROWN, THOMPSON AND MARKS 


COMPLAINT 

The complaint of James F. Donovan shows unto the Court 
the following: 

1. He is a citizen of the United States and a resident of the 
District of Columbia. 

2. The defendants are all citizens of the United States and 
residents of the District of Columbia; the defendant Brown 
is Major and Superintendent of Police and in charge of the 
Metropolitan Police Department of the District of Columbia; 
the defendant Thompson is Assistant Superintendent of Police 
and in charge of the Detective Bureau of the Metropolitan 
Police Department of the District of Columbia; the defendant 
Marks is commanding officer of No. 12 precinct of the Metro¬ 
politan Police Department. 

3. That on August 12, 1939 without any authority of law’ 
and without any cause whatsoever the defendants Brown and 
Thompson ordered plaintiff taken into custody although both 
defendants w'ell knew that plaintiff had committed no offense 

and that their arrest of plaintiff was unlawful. 

3 4. That after plaintiff was unlawfully arrested his 

counsel in accordance with provisions of Section 205, 
Title 24 of the District of Columbia which reads as follows: 

“Any person committed or detained, or any person in 
his behalf may demand a true copy of the warrant of 
commitment or detainer and any officer or other person 
detaining him who shall refuse or neglect to deliver to 
him a true copy of the warrant of commitment or de¬ 
tainer, if any there be, within six hours after the demand, 
shall forfeit to the party so detained the sum of five 
hundred dollars.” 

made formal demand for copy of warrant of commitment and 
thereby sought to force the defendants Brown and Thompson 
to place formal charges against plaintiff or to release him 
as contemplated by said act. A copy of such demand made by 
plaintiff s counsel is annexed hereto as Exhibit A and made 
a part of this complaint. 
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! 


5. There was delivered to plaintiff’s counsel an acknowledg¬ 
ment of service of this demand and the same is annexed hereto 
as Exhibit B and made a part of this complaint. 

6. After the expiration of six hours the defendants Brown 
and Thompson ignored the provisions of this statute and in¬ 
stead of obeying the law already referred to continued to 
hold and detain the plaintiff in custody without any cause 
whatever and although both defendants well knew that he 
had committed no offense of any kind and although no charges 
of any kind had been placed against him. Instead of releas¬ 
ing plaintiff as required by law they turned him over to de¬ 
fendant Marks who continued to detain him without apy 
authority of law and said defendant Marks continued to hold 
him even though he knew that there were no charges of any 
kind placed against him. 

7. As already seen the demand made upon defendants % 
plaintiff’s counsel was made about 3:15 P.M. August 12, 1931), 
and the attention of defendant’s agent Officer Keck was called 
to this at the expiration of the six hour period—that is t!o 
say about 9:30 P.M. August 12, 1939, and the said Officer 
Keck—the agent of defendants Brown and Thompson—thejn 
informed plaintiff’s counsel that defendants intended to dis¬ 
obey the law and to continue to hold plaintiff without 

4 any cause whatsoever and without placing charges 
against him. The words used by Officer Keck weije 
substantially these: “Brother we are not ready to chargje 
anyone now.” When plaintiff’s counsel advised him that |a 
lawful demand had been made by him for defendants to show 
by what authority they detained plaintiff the said officejr 
stated (referring to Exhibit B): “You have our answer—wje 
stand on that.” 

8. Defendants continued to hold plaintiff without any cause 
whatsoever—and although they well knew that plaintiff hail 
committed no offense and that no charges had been placeil 
against him.—and did unlawfully and unjustly hold him until 
the Honorable T. Alan Goldsborough, Justice of the District 

i 

i 

l 

i 

l 


I 

i 
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DONOVAN VS. BROWN, THOMPSON AND MARKS 


Court of the United States for the District of Columbia signed 
a writ of habeas corpus about 9:30 A.M. August 14, 1939— 
said writ commanded the defendant Brown to produce the 
bo’y of plaintiff before the said Justice at once. In order to 
evade appearance in court and knowing that he would be 
called upon to justify his unlawful action the defendant Brown 
immediately after the service of said writ ordered plaintiff 
released from custody at once. 

9. The Court is informed that plaintiff was taken into cus- 
today about 1:00 P.M. August 12, 1939 when the defendants 
well knew that the courts would be closed and that it would 
be exceedingly difficult to locate a judge of competent juris¬ 
diction to order a writ of habeas corpus to issue and even if 
a judge could be located it would be virtually impossible to 
have writ prepared since the clerk's office is closed. The ac¬ 
tions of the defendants therefore amounts to violation of 
the Constitutional provisions which provide that the writ 
of habeas corpus shall not be suspended except in time of war. 

10. Although defendants have violated the provisions of 
Section 205, Title 24 already referred to they have refused 
to pay to plaintiff the amount of five hundred dollars as re¬ 
quired by law although they have been requested to make such 
payment. 

Wherefore plaintiff asks for judgment in the amount of 

5 five hundred dollars plus interest and costs of this suit. 

(signed) James J. Laughlin, 

Counsel for Plaintiff, 

National Press Building, 
Washington, D. C. 

6 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, Bernard W. Thompson, S. J. Marks, 

Defendants. 



I 

I 

I 

I 

i 

I 

DONOVAN VS. BROWN. THOMPSON AND MARKS j 5 

| 

No.- 

I 

BILL OF PARTICULARS 

Section 205. Title 24, District of Columbia Code, 1929. 
“Any person committed or detained or any person in 
his behalf may demand a true copy of the warrant of cop- 
mitment or detainer and any officer or other person de¬ 
taining him who shall refuse or neglect to deliver to hip 
a true copy of the warrant of commitment or detainer, jif 
any there be, within six hours after the demand, shall fop 
r/eit to the party so detained the sum of five hundred 

dollars.” .. . . _ SoOO.CK) 

(signed) James J. Laughlin, 

Counsel for Plaintiff 

7 IN THE MUNICIPAL COURT OF THE | 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al. Defendants. 

No.- 

EXHIBIT A 

Law Offices 
James J. Laughlin 
National Press Building 
Washington, D. C. 

National 2001 

Major and Superintendent of Police 
Washington, D. C. 

Dear Sir:— 

In accordance with provisions of Section 205, Title 24, cjf 
the 1). C. Code will you please furnish me with your warrant 
of commitment in the case of James F. Donovan now held by 
you on a charge of investigation. 

I 
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i 

i 
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DONOVAN VS. BROWN, THOMPSON AND MARKS 


It is not my intention to hamper any orderly investigation 
of your department but it is my judgment that the interven¬ 
ing six hours will give you full opportunity to determine 
Donovan's participation in any offense if such is the case. 

Very truly yours, 

(Signed) James J. Laughlin 

S IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al., Defendants. 

EXHIBIT B 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 

Reply to 

Major and Superintendent August 12, 1939 

RE: The arrest of James F. Donovan 

Dear Sir:— 

In response to your demand for a copy of the warrant of 
commitment or detainer (under Section 205, Title 24, 1929 
D. C. Code or Sec. 1147, 1924 DC Code) in the arrest of the 
above please be advised that there is no warrant of commit¬ 
ment or detainer, but that this person is being held pending 
an investigation which is not, as yet, completed. 

By direction of the Major and Superintendent. 

(Signed) Bernard W. Thompson, 
Assistant Superintendent, 
per C. E. Warfield, 
Commanding Detective Bureau per C. E. Warfield 

Lt. Det. Bureau. 

TIME: 

Demand received 3:15 P.M. 

Reply issued 3:20 P.M. 
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9 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

FILED NOV. 3, 1939 

MUNICIPAL COURT, DISTRICT OF COLUMBIA ; 

James F. Donovan, Plaintiff, 
vs. 

I 

Ernest W. Brown, et al.. Defendants. 

3S2730 | 

AMENDMENT TO COMPLAINT 

Now comes the plaintiff through his counsel and says thajt 
leave having already been granted by this Court to file amendf 
ment to his complaint respectfully show the following: 

Thai on August 12, 1939 after plaintiff was arrested without 
any authority of law and at the time his release was requested 
under the provisions of Section 205, Title 24 of the D. C. Code 
which reads as follows: 

1 

“Any person committed or detained, or any person in 
his behalf may demand a true copy of the warrant of 
commitment or detainer and any officer or any person del 
taming him who shall refuse or neglect to deliver to hint 
a true copy of the warrant of commitment or detainer, if 
any there be, within six hours after the demand, shall for4 
foit to the party so detained the sum of five hundred 
dollars.” 

that there was in truth and in fact an outstanding warrant! 
sworn to by the defendant Thompson which stated in sub-j 
stance the following: 

“United States of America, 

District of Columbia, $$: 

Before me. Needham C. Turnage, a United States Com-j 
missioner for the District of Columbia, personally ap-j 
peared this day Ernest E. Thompson, Det. Sgt. M. P. who 
being first duly sworn, deposes and says that on or about 
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the 7th day of August, 1939 at Washington in said Dis¬ 
trict James Francis Donovan, Clarence Daniel Bache, 
alias Clarence Daniel Back alias Harry Knott; and Archi¬ 
bald Lyles, alias Charles P. Smith in violation of Section 
810, D. C. Code of the Statutes of the United States did 
unlawfully by force or violence, to wit, at the point of a 
gun, take from the person of Beulah St. Clair $227.50, 
10 property of Goodacre Coffee Shop, a body corporate, 
contrary to the form of the statute in such cases made 
and provided and against the peace and dignity of the 
United States of America. 

Deponent further says that he has reason to believe and 
does verily believe that the following are material wit¬ 
nesses to the subject matter of this complaint: 

Ernest E. Thompson. Dct. Sgt. M. P. 

(Deponent's signature) 

Dct. Sgt. Ernest E. Thompson 
Subscribed and sworn to before me this 11th day of Au¬ 
gust, 1939. 

(signed) Needham C. Turnage, 

United States Commissioner, 

District of Columbia. 

I hereby certify that the within is a true and correct 
copy of the original affidavit. 

(signed) Needham C. Turnage.” 

Although defendants well knew that the above warrant was 
in existence when demand was made for the release of plain¬ 
tiff or for production of warrant of commitment or detainer as 
required by the statute the defendants in response to such de¬ 
mand replied as follows: 

“In response to your demand for a copy of the warrant 
of commitment or detainer (under Section 205, Title 24, 
1929 D. C. Code or Sec. 1147, 1924 Code) in the arrest 
of the above please be advised that there is no warrant 
of commitment or detainer but that this person is being 
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held pending an investigation which is not, as yet, coni- 
pleted.” 

A copy of such warrant is attached hereto and made a part 
of this complaint. 

Wherefore plaintiff asks for judgment in the amount if 
$505.75 plus costs of this suit. 

(signed) James J. Laughlin, 

Counsel for Plaintiff, 

National Press Bldg. 
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United States of America 

District of Columbia, ss. 

No. 22,291 

THE UNITED STATES OF AMERICA 
VS. 

1* James rrancis Donovan 

_2. Clarence Daniel Bache 

& * 

3* Archibald Lyles 
August _ 1939 


FEES OF V. 8. COMMISSIONER. 

(6m Act of M.y t8. ISM.) 

^_.Drawing complaint, with oath 


ii/3 * n( t jurat to same, 60c. 

l.l/.Copy of complaint, with certifl 

u 


21 


cate to^same, 30c 
Issuin^iarrant of arrest, 76c; 
Entering marshal’s return, 
warrant of arrest, 16c...ffAi„ 
Issuing search warrant, 76c; 
Entering Officers’ return, 

search warrant .. 

.Issuing subpoena or subpoenas 

in said case, 26c; with 6c 

for each of.—... 

witnesses in addition to the 
first, .c; Entering re¬ 

turn of subpoena, 15c 
..Drawing temporary bond of de¬ 
fendant and sureties, taking 
acknowledgment of same and 
justification of sureties, 76c 

.Issuing temporary commitment 

and making copy of same, 
$1.00; Entering return of 
21. temporary commitment,^ 6c 

.Administering oaths to..<?.. 

U. S. witneses on trial, 10c 

each and. witnesses 

21 for defendant. 

. ...Hearing and deciding on crim¬ 
inal charges on the day 
of . 19. , and re¬ 

ducing the testimony to 
writing when required by 
law or order of court, per 

diem, $6.00 ... 

.Same, for one additional day 

on the day of.19 

because the hearing could not 
be completed in one day, per 

diem, $5.00. 

Drawing final bond of defend¬ 
ant and sureties, taking ac¬ 
knowledgment of same, and 
justification of sureties, 7|® 
Issuing final commitment jShn 
making copy of same, $1.00; 
Entering return of final com¬ 
mit., 16c .. 

... Recognizance of all witnesses 
in the case, defendant being 

held for court, 60c .. 

Oath to U. S. witnesses 

as to attendance and travel, 
5e each 

Order, in duplicate, to pay first 
witness on behalf U. S., 30c, 
and 5c fo<- each of addi¬ 
tional II. S. witnesses. c 
Transcript of proceedings, re¬ 
quired by order of court, and 
transmission of original pa¬ 
pers to court. 00c 
Copy of warrant of arrest, with 
certificate to same, when de¬ 
fendant is held for court and 
original papers are not sent 
to court, 40c 

Examination and certificate un¬ 
der flection 1042, R. S., and 
all services connected there¬ 
with (date of commitment to 
serve sentence, 

19 ; period of imprison¬ 

ment named in sentence, 

...... ; amount of fine 

and costs, $ >,$3.00 ..... 

For per diem see 
case 22,299* 

Fees of Witnesses, Guards, etc. 
(name of each).. 


21 


22 


22 


.50 

.90 

: :SS 


.20 


1.00 

.15 


.60 


5.75 


Me, Needham C. Turnage 

a United States Commissioner for said District, complaint and affidavit was 
made — — m 

11th day of August ,19 39, by 

Ernest E. Thompson, Dot. Sgt., M. P# 


charging in substance that on or about the 


7th 


day 


of 


August 


, 19 39 , ^Washington 

in said District, the defendant, 8 


in violation of Section 8 lO D. C. Code 

of the Statutes of the United States did unlawfully by force or 
violence take from Beulah St. Clair $227.50. 


Complaint approved by the U. S. District Attorney on , 19 , 

On August 11 , 19 39 , issued warrant to John B. Colpoys 

U. S. Marshal, D. C. 

On August 21 ,19 3 9warrant returned, indorsed as follows; 

"Received this warrant on the 21 day of Aug., 19 39» 8t 
Washington and executed the same by arresting the within named 
Clarence Daniel Bache 

at Wash. D. C. on the 21 day of Aug. ,19 39 i 

and have h * 8 bodY now in court, as within I am commanded. 

John B. Colpoys u.s. Marshal District of 

Columbia by Hobson S. Coates Deputy." 


On , 19 , issued sif>p<ieil& f£ tQ following witnesses in 

behalf of U. S.: 


AUG 231939 


On . 19 

“Received this writ 


, said^^L^ l&MAJ&S/ Hissed as follows: 

, 19 , and on or before 

,19 , served the same on the within named 


by leaving a certified copy thereof with each of them personally; and on 
the within named 


by leaving such copy at the usual place of residence of each of them. The 
other person within named not found. 

U. S. Marshal District of 

Columbia by Deputy." 

On , 19 , issued subpoena for the following witnesses in 

behalf of U. S. (or) defendant 


On , 193 , said subpoena was returned, indorsed as follows: 

"Received this writ .19 , and on or before 

It) , served the same on the within named 


by leaving a certified copy thereof with each of them personally; ar.d on the 
within named 


by leaving such copy at the usual place of residence of each of them. The 
other person within named not found. 

U. S'. Marshal District of 

Columbia by Deputy.*’ 

On August 21 , 1935* defendant asbrought before me. ;he 

said United States Commissioner, at my office, in the Comm. Sc Jvgs • Bldg 
in said District, by Hobson 3. Coates, Dej*. U. 3. Marshal 
and the complaint was then and there fully read and explained to the said 
defendant , who thereupon, for plea, said he #2 is “ not&uilty" as 
charged in said complaint. 
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uivncu anr n a p og-iwam oi ri 
DISTRICT OF COLUMBIA 

Before me, Needham C. Turnage, a United States Commissioner for the District of Columbia, personally 

appeared this day .iTO#. ..XThQ<iP9Qh*..0G&i ..SAn * ..__.. 

who being first duly sworn, deposes and says that on or about the 7th day of August 
19 39 .at Washington, in said District, 

Jaatt Frans is Donovan, clarenoe Daniel B^che, alias clarenee Denial Batik* 
alias Harry Knott) and Arohibold lylftSj alias Charles p. Smith, 

in violation of Section Bid d. d. cort* 

of the Statutes of the United States, did unlawfully by foroa or Violence, to Wit , at thS 

point of a gun, take fron the parson of Bsalfch 8t. Clair $227.50, propart/ 
Of Ooodaors Coffoa Shop* a body corporate, 


contrary to the form of the statute in such cases made and provided, and against the peace and dignity 
of the United States of America. 


Deponent further says that he has reason to believe and does verily believe that the following are 
material witnesses to the subject matter of this complaint: 

Smoot E. Thoapson, Dot. Sgt«, x* P*, 

(Deponent's signature) 

Subscribed and sworn to before me this 11th day of 



United States Commissioner, 
District of Columbia. 


I hereby certify that the within is a true and correct copy of the original affidavit. 



United States Commissioner, 
District of Columbia. 


WARRANT TO APPREHEND 

THE PRESIDENT OF THE UNITED STATES OF AMERICA, To the Marshal of the United States for 
the District of Columbia, and to his Deputies, or any or either of them: 

WHEREAS, Ernest E * Thompson, Dot* Sgt. , X* P* , has made 

complaint in writing under oath before me, NEEDHAM C. TURNAGE, a United States Commissioner 
for the District of Columbia, charging that Clarence Daniel Bache , aliae Clarenoe 
Daniel Back, alias Harry Knott, 

late of the District of Columbia, did, on or about the 7 th day 0 f Augttct , 19 39 , 

in said District, in violation of Section 810 D. C . Code 

of the Statutes of the United States, unlawfully commit the offense of Robbery 

as more particularly set forth in the complaint attached hereto and made a part nereef; contrary to 

the form of the statute in such cases made and provided, and against the peace and dignity of the 

United States of America. 

NOW, THEREFORE, YOU ARE HEREBY COMMANDED, in the name of the President of the 
United States of America, to apprehend the said Clarence Daniel Bachs, alias Clarenoe 

Daniel Back, alias Harry Knott, 

wherever found In your District, and bring his bod y forthwith before me or any other 

Commissioner having jurisdiction of said matter, to answer the said complaint, that he may then 
and there be dealt with according to law for the said offense. 



12 


DONOVAN VS. BROVIN, THOMPSON AND MARKS 






UNITED STATES OF AMERICA 

District of Columbia 


22,291 


10 


The President of The United States of America 

TO THE MARSHAL OF THE DISTRICT OF COLUMBIA 

AND 

TO THE KEEPER OF THE JAIL OF WASHINGTON,- IN THE DISTRICT OF 
COLUMBIA, GREETING: 


Whereas _ Clarence Daniel Bac he , alias Clare nee Daniel_ 

Back/ alias Harry Knott 

has been arrested upon the oath of..... 

..........for having, on or about the-.day 

of.Alig-USi....19.32., in said District, in violation of Section.§A9..— 

D. C. Code 

of the Statutes of the United States, unlawfully, by force or violence takenfrom 
the person of Beufckh St* Clair $227*50, 


And, after an examination being this day had by me, it appearing to me that said of¬ 
fense had been committed, and probable cause being shown to believe said.... 

Clarence Daniel Bache, alias, 

committed said offense as charged, I have directed that said .0I.arenc6^a^i©l__Baohejalias, 
...be held to bail in the sum of $ .?5 .j000*00 


.. . to appear at the next day of the present term of the District 

Court of the United States for the District of Columbia, and each and every day of succeed¬ 
ing terms, and from time to time thereafter to which the case may be continued and he having 
failed to give the required bail. 


Now these are therefore, in the name and by the authority aforesaid, to command you, 


the said Marshal, to commit the said ... 

to the custody of the Keeper of said Jail of Washington, District of Columbia, and to leave 
with said Jailer a certified copy of this writ; and to command you, the Keeper of said Jail, to 


receive the said 


Clarence Daniel Bache, alias, 


prisoner of the United States of America, into your custody, in said Jail, and 
there safely to keep until he be discharged by due course of law. 


In Witness Whereof, I have hereto set my hand and seal at my office in said District, 
this.S*** .? 1 day of ._.. ...A. D. 19 


United States 


..—....^ 

Commissioner rofsaid District of Colujpbia.x. 
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appeared for the U. S. 
appeared for defendant 

And thereupon, on motion to that effect made by the Plaintiff, Defendant the hearing was continued 
until the day of , 19 , at o’clock, M., and the defendant 

w required to give bond in the sum of $ 
dollars to personally appear before me at the said time at my office in the 

in the City of and District aforesaid, and from time to time thereafter to which the 

case may be continued, which he did do, with the following sureties: 


Thereupon on the day of 

mitting defendant 
examination. 


,19 , I issued a temporary mittimus com- 

to the jail of Washington, D. C., pending 


On , 19 , temporary mittimus returned indorsed as follows: “Received this MITTIMUS, 

with the within named prisoner , on the day of , 19 and on the same day I 

committed the said prisoner to the custody of the jail keeper named in said mittimus, with whom I left at the 
same time a certified copy of this mittiums. Dated , 19 U. S. Marshal. 

District of Columbia By Deputy.” 

On , 19 , at o’clock, M., pursuant to the continuance of 

19 , defendant w brought before me, the said Commissioner, 

at my office in said District, by Deputy U. S. 

Marshal: the defendant appeared before me; the United 

States was represented by U. S. Attorney, and the defendant being present, w 

also represented by attorney. 

The following witnesses were sworn and examined on the part of the United States Deulah St. Clair , 
1116 H St., N. E., and Paul E. Ambrose, Det. Sgt., M. P. 


CO 


On August 21 , 19 3 ffrom the evidence of the said witnesses, it appearing to me that the laws of the 

United States have been violated, as charged in the complaint, and that there is probable cause 

shown to believe the defendant Clarence Daniel Bache guilty of the alleged offense, it was 

ordered that he Clarence Daniel Bache give bond in the sum of $25,000.00 

for his appearance before the District Court of the United States for the District of Columbia, 
at the next day of the present term, and from time to time thereafter to which the case may be con¬ 
tinued, to answer said charge, and that in default of same, he stand committed.—&KriteKbargotte 
And thereupon on the day of , 19 , the said defendant 

gave bond in the said sum of $ for h appearance 

at the said time and place, with the following sureties: 


On the 21et day of August , 1039, the defendant Clarence Daniel Bache 

- failing to give bond, w^s committed to the jail of Washington, D. C.. there to remain 
until discharged by due process of law. 

On August 22 , 19 39 , final mittimus returned and indorsed as follows; “Received this mittimus with 

the within named prisoner on the 21 day of Au gust A. D. 19 39 and on the same day I committed 
the said prisoner to the custody of the jail keeper named in said mittimus, with whom I left at the same 
time a certified copy of this mittimus. Dated Aug. 21 , 19 3S'. Johno.Col; S. Marshal. 

District of Columbia. By Hobson C. Coates Deputy.” 

On the day of 19. , the following witnesses were recognized to appear 

at said term of Court and from time to thereafter as the case may be continued until finally discharged. 

On , 19 , in default of bail, issued mittimus committing witness 

to the jail of Washington, D. C. 

, pending trial of defendant. 

On , 19 , mittimus returned, indorsed as follows: “Received this mittimus, 

with the within named prisoner , on the day of , 19 and on the 

day, I committed the said prisoner , to the custody of the jail 

keeper named in said mittimus, with whom I left at the same time a certified copy of this mittimus. 

U. S. Marshal. 

District of By Deputy.” 

Defts. 1 & 3 not yet apprehended. 


WITNESSES IN ABOVE CABE 


Sureties of Defendant. in above rrrogniianre 


Simt 


Reikd.nca 


Nam, 


KuMenre 
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District Court of the United States for the 
District of Columbia 

UNITED STATES OF AMERICA 

V8. 


FINAL MITTIMUS 

Issued .... . 19 -- 

Returned and filed .19. 


U. S. Commissioner, D. C. 



CERTIFICATE 

I certify the within to he a true copy of 
the original writ. 


U. S. Commissioner, 
District of Columbia. 


MARKS 



Received this Mittimus with the 
within named Prisoner...., on the.._.. 

.day A. D. 19.2..$f 

and on the same dav I/committed the said 

v 

Prisoner to the custody of the Jail Keeper 
named in said Mittimus, with whom I left 
at the same time a certified copy of this 
Mittimus. 

Dated $/. 2sJ./sl.5t- _19_ 


_ 

United States Mdrsha^ 
District of Columbia. 


By £r..£. ; ... 
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District G)urt of the UnitedStates 

for the 

DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA 


VS. 


CLARENCE DANIEL BACHE 


Complaint and 
Warrant to Apprehend 


RETURN 


Received this! WARRANT on the 

2J... day of 
in the District of |Colu 
the same by arre^tin 



-., I9-7C- 

, and executed 
within named 



now in court, as within I am commanded. 



th* WITHIN NA 


AMEO-. 

POUND 


X 


IN MY Of STINGY. 


m. colpOys 



16 
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SJJSo 


THtf UNITED STATES OF AMERICA 

^ I / vs. 

^CLARENCE DANIEL BACHE 


Transcript of Proceedings 

Before Needham C. Turnage 

United States Commissioner 
for the District of Columbia 

Division 


CERTIFICATE 

THE UNITED STATES OF AMERICA 
District of Columbia, ss 


I. th« undmiunnl. a United State* Commissioner for said 
District, do hereby certify that the within is a full and true 
Transcript of the proceedings had by and before me in the 
above named cause, and of the costs therein, as recorded in my 


docket 


U3 


page 



; and 


that the paper* numbered one to .....inclusive. 

accompanying this transcript, are the original papers in said 
cause: all of which are herewith transmitted into the District 
Court of the United States, within and for said District. 


Witness my hand and seal on this 
day of August 


22nd 



Returned into court and filed this 


day of 


19 

Clerk. 


I 

) 


AUG 221939 
CHARLES E. STEWART, Clerk 
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i 

IS IN THE MUNICIPAL COURT OF THE j 
DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al., Defendants. 

j 

No. 3S2730 

AMENDED BILL OF PARTICULARS 

Account failure to comply with provisions of Section 205, 

Title 24, D. C. Code ... _$500.00 

Due to expense incurred in effecting release. _ o.|75 

| 

$505,175 

(signed) James J. Laughlin, 

Counsel for Plaintiff. 

19 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

i 

FILED SEP. 29, 1939 

MUNICIPAL COURT, D. C. | 

James F. Donovan, Plaintiff, 
vs. 

Ernest \V. Brown, Bernard W. Thompson, and S. J. 

Marks, Defendants. 

No. 382,750 

MOTION TO DISMISS j 

The defendants move the Court as follows: 

1. To dismiss the Action because the complaint fails to state 
a claim against the defendants or either of them upon whiph 
relief can be granted. 

2. To dismiss the action on the ground that the Court lacjvs 
jurisdiction because this is an action against officers of tjie 
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Metropolitan Police Department for alleged official miscon¬ 
duct. 

(signed) Elwood H. Seal, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel , D. C., 
Attorneys for Defendants, 

District Building. 

20 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

FILED OCT. 7, 1939 

MUNICIPAL COURT, D. C. 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al.. Defendants. 

No. 3S2730 

ANSWER OF PLAINTIFF TO DEFENDANTS MOTION 

TO DISMISS 

Now come’ the plaintiff through his counsel and says that the 
motion of defendants should be overruled. 

It should require very little discussion to demonstrate that 
the defendants reliance upon Section 193, Title IS, D. C. Code 
is erroneous. That section in outlining the jurisdiction of 
Municipal Court uses these words (except in cases involving 
title ro real estate or actions against judges of the Municipal 
Court or other officers for official misconduct). Of course those 
words mean exactly what they say. It relates only to the 
judges and officers of this court and not other District of Co¬ 
lumbia officials. 

As to the jurisdiction of Municipal Court we need say only 
this: The amount claimed is $500.00 and by virtue of the 
very section upon which the defendants rely the only court 
where an action for $500.00 can be brought is the Municipal 
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Court. In fact, it can be brought nowhere else. If the siiiit 
cannot be brought here will the Corporation Counsel advise 
us where it can be maintained. 

As to this point it is well to point out that in Brooms Legal 
Maxims at page 131 we find this: 

| 

“Ubi jus ibi remedium” 

“There is no wrong without a remedy” 

21 and then we find this on the same page: 

“If a man has a right, he must, it has been observed 
have a means to vindicate and maintain it, and a remedy 
• if he is injured in the exercise and enjoyment of it apd 
indeed it is a vain thing to imagine a right withoutj a 
remedy for want of right and want of remedy are re¬ 
ciprocal.” 

The issue in this case is one of great public interest ahd 
should be speedily determined. The police officers must be 
made to understand that ours is a government of law and not 
an autocracy. We must always keep in mind the warning 
given by the great and eminent Justice Brandeis in OlmsteAd 
v. United States, 277 United States, 43S when he said: 

“And it is also immaterial that the intrusion was in ajid 
of law enforcement. Experience should teach us to be 
most on guard to protect liberty when the Government’s 
purposes are beneficent. Men born to freedom are natur¬ 
ally alert to repel invasion of their liberty by evil minded 
rulers. The greatest danger to liberty lurks in insidiojas 
encroachment by mean of zeal, well-meaning but without 
understanding .... decency, security and liberty alike 
demand that government officials shall be subjected to 
the same rules of conduct that are commands to the citti- 

I 

zen. In a government of laws, existence of the govern¬ 
ment will be in peril if it fails to observe the law scrupul¬ 
ously. Our government is the potent, the omnipresent 
teacher. For good or for ill, it teaches the whole people 
by its example. Crime is contagious. If the government 


i 

i 

I 
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becomes a lawbreaker, it breeds contempt for law; it in¬ 
vites every man to become a law unto himself; it invites 
anarchy. . . . Against that pernicious doctrine this Court 
should resolutely set its face.” 

It must never be forgotten what our own Court of Appeals 
had to say on the matter of unjust confinement just a few 
months ago in the case of Bennett v. United States, 67 WLR 
735. The Court said this: 

“Investigation is not a charge. It may be that the po¬ 
lice had probable cause to believe her (Mrs. Bennett) 
guilty of a specific felony, and that her arrest was there¬ 
fore lawful; we do not find it necessary to pass upon that 
point. But we deem this an appropriate time to say 
that confinement without a charge violates one of the 
important rights of the citizen.” 

22 We say therefore that the motion to dismiss filed 
by the defendants is nebulous and without an ounce 

of substance and should be denied. 

(signed) James J. Laughlin, 

Counsel for Plaintiff. 

I certify that I have this 7th day of October, 1939 mailed to 
Mr. Chester H. Gray, Assistant Corporation Counsel, a copy 
of this answer. 

(signed) James J. Laughlin. 

23 MEMORANDUM 

Nov. 27, 1939 
M 125, P 57 
Judge Cay ton 

Defendant’s Motion to dismiss this cause of 
action overruled. 

24 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 


FILED DEC. 6, 1939 


I 

I 
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MUNICIPAL COURT, D. C. 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al., Defendants. 
No. 382730 


ANSWER OE THE DEFENDANT BERNARD W. 
THOMPSON TO COMPLAINT AND AMA/ENDMENT 

TO COMPLAINT 


1, 2 and 5. This defendant admits the allegations of para¬ 
graphs one, two and live of the complaint. 

3, 4, (5,-10. This defendant admits that plaintiff was arrested 
by members of the Metropolitan Police Department of the 
District of Columbia on August 12, 1030, but denies the re¬ 
maining allegations of paragraph 3; he admits that counsel 
for plaintiff made the request set forth in Exhibit A attached 
to the original complaint; this defendant denies that eithbr 
the defendant Brown or this defendant ignored the provisions 
of Title 24, Sec. 205, D. C. Code, 1929, or any other statute 
and denies that either of said defendants held or continued jto 
hold or detain plaintiff in custody without any cause and de¬ 
nies that either of said defendants knew that plaintiff had com¬ 
mitted no offense of any kind, and on the contrary this de¬ 
fendant says that the Metropolitan Police Department of the 
District of Columbia had probab/?/ cause and reasonable 
grounds to believe that plaintiff was guilty of a felony which 
had in fact been committed in the District of Columbia, and 
that plaintiff was arrested and held in custody while the said 
Metropolitan Police Department made an investigation to 
determine whether or not plaintiff should be charged with tlje 
commission of said felony; this defendant admits that po 
charge was placed against plaintiff; this defendant denies th^t 
either defendant Brown or he turned plaintiff over to defend¬ 
ant Marks but admits that plaintiff was transferred from 

Police Headquarters to the 11th Precinct, which said 
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25 Precinct was commanded by the defendant Marks, and 
this defendant admits that defendant Marks held plain¬ 
tiff in custody; this defendant denies that Officer Keck was 
the agent of defendant Brown or of this defendant and says 
that the said Officer Keck was a member of the Metropolitan 
Police Department, D. C.; this defendant is informed and 
believes and therefore admits that said counsel for plaintiff 
had a telephone conversation with the said Officer Keck at 
or about the time alleged but on information and belief denies 
that the conversation was as alleged and denies that said 
Officer Keck made the statements or used the language al¬ 
leged: this defendant denies that the defendants continued to 
hold plaintiff without any cause whatever and on the contrary 
says that the Metropolitan Police Department had reasonable 
grounds and probable cause to believe plaintiff was guilty of 
participation in the felony above referred to until the com¬ 
pletion by the said Police Department of its investigation; 
this defendant admits that no charge of crime was placed 
against plaintiff and says that the said investigation made by 
said Police Department showed plaint iff was no' guilty of the 
said offense and plaintiff was accordingly released from cus¬ 
tody at, to wit, 8:50 A.M. on August 14. 1939: this defendant 
denies the remaining allegations of paragraph 8 of the com¬ 
plaint; this defendant is informed and believes plaintiff was 
arrested on August 12, 1939, and booked at Police Headquart¬ 
ers for “Investigation” at 12:25 P.M. on August 12, 1939, but 
says plaintiff was arrested immediately upon being found by 
the officers of the Metropolitan Police Department of the Dis¬ 
trict of Columbia, after said officers had been searching for 
plaintiff for several days; this defendant denies the remaining 
allegations of the original complaint. 

Answering the allegations of the Amendment to the Com¬ 
plaint. this defendant admits that at the time of the arrest of 
plaintiff by officers of the Metropolitan Police Department of 
the District of Columbia, there was in existence an out- 

26 standing warrant for the arrest of plaintiff, but denies 
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that said warrant was sworn to by this defendant, and 
says that said warrant was sworn to before the United States 
Commissioner for the District of Columbia by Detective Ser¬ 
geant Ernest E. Thompson, M. P.; and this defendant says 
that said warrant was directed to the Marshal of the United 
States for the District of Columbia and to his Deputies, or any 
or either of them, and this defendant says that the said war¬ 
rant was returned by the United States Marshal for the Dis- 
trict of Columbia, acting by his Deputy, Howard F. Hughes 
in words and figures as follows: “Marshal’s Return—The 
withinr/ named is not to be found in my district this the 11th 
day of August”; this defendant says that the request of counsel 
for plaintiff as set forth in Exhibit A attached to the original 
complaint was served upon, accepted by Lieutenant C. E. War- 
field, M. P., and says that the response to said request of 
counsel for plaintiff, as set forth in Exhibit B attached to anjd 
made a part of plaintiff’s original complaint was prepared arjd 
signed for this defendant by said Lieutenant Warfield, M. P., 
and this defendant denies that either he or the said Lieutenaht 

j 

Warfield knew at the time of receipt of said request or at the 
time of making the said response thereto as set forth in said 
Exhibit B that the said United States Commissioner’s warraiit 
was in existence. Further answering said paragraph this de¬ 
fendant is advised and believes and therefore avers that th[e 
said United States Commissioner’s warrant was sworn to by 
Detective Sergeant Ernest E. Thompson in his capacity as ja 
member of the Robbery Squad, Metropolitan Police Depart¬ 
ment of the District of Columbia, while the said Methropolitajn 
Police Department was searching for plaintiff and after ja 
general police lookout had been broadcast for the plaintiff 
and certain other persons, and in order that plaintiff might 
be extradited in the even’ plaintiff was arrested in soihe 
other jurisdiction; this defendant further says th^t 
27 neither he nor the said Lieutenant Warfield learned 6f 
the existence of the said Commissioner’s warrant until 
after plaintiff had been released from custody. Further ap- 


i 
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swering said amendment to the complaint, this defendant de¬ 
nies that plaintiff was arrested or committed or detained under 
or by virtue of said United States Commissioner's warrant, 
(signed) Elwood H. Seal, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendants, 

District Building. 

28 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al„ Defendants. 

No. 382,730 

ANSWER OF THE DEFENDANT ERNEST W. BROWN 
TO COMPLAINT AND AMENDMENT TO COMPLAINT 

1, 2. 5: This defendant admits the allegations of para¬ 
graphs one. two and five of the complaint. 

3. 4. 0, 7, 8, 9 and 10. and Amendment to Complaint: This 
defendant says that he is Major and Superintendent of the 
Metropolitan Police Department of the District of Columbia, 
and as such is in charge of the Metropolitan Police Depart¬ 
ment. He denies that he ordered the plaintiff taken into cus¬ 
tody; he further denies that he participated in or ordered any 
of the acts alleged, and says that he has no personal knowledge 
or information concerning any of the allegations of the com¬ 
plaint. or of the amendment thereto. 

(signed) Elwood H. Seal, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant, 

District Building. 
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29 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 

FILED DEC. G, 1939 

MUNICIPAL COURT, D. C. 
vs. 

Ernest W. Brown, et al., Defendants. 

No. 382,730 

i 

i 

ANSWER OF DEFENDANT S. J. MARKS TO COM- j 
PLAINT AND AMENDMENT THERETO 

I 

This defendant admits the allegations of paragraphs one apd 
two of the complaint ; he admits that plaintiff was arrested 
by members of the Metropolitan Police Department and thdt 
plaintiff was transferred from Police Headquarters to the lltli 

i 

Precinct and held at the 11th Precinct Station while the Met¬ 
ropolitan Police Department investigated the evidence in its 
possession which tended to show plaintiff’s participation i^i 
said felony; he admits that no charge of crime was placed 
against plaintiff and that he continued to hold plaintiff until 
the release of plaintiff was ordered by the Metropolitan Poliqe 
Department of the District of Columbia; he is without knowl¬ 
edge or information sufficient to form a belief as to the remainj- 

j 

ing allegations of the complaint or of the amendment thereto. 

(signed) Elwood H. Seal, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, D. Cl, 

i 

Attorneys for Defendant, 

District Building. 

30 IN THE MUNICIPAL COURT OF THE j 

DISTRICT OF COLUMBIA 
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James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al.. Defendants. 

FILED DEC. 6, 1939 
MUNICIPAL COURT, D. C. 

No. 3S2.730 

DEMAND FOR JURY TRIAL 

Defendants demand a trial by jury. 

(signed) Elwood H. Seal, 

Corporation Counsel, D. C. 

Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant, 

District Building. 

31 M E M ORA N D U M 

IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

Feb. G. 1940 Jury sworn, directed verdict for deft., S. J. 

Marks. Verdict for defts. Ernest W. Brown 
and Bernard VV. Thompson. 

M 125. P 1S6 
Judge Cay ton 

32 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, et al., Defendants. 

FILED FEB. S, 1940 
MUNICIPAL COURT, D. C. 


I 

i 
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No. 382730 

MOTION FOR NEW TRIAL 

Now come the plaintiff through his counsel and moves t)ie 
Court to set aside the verdict in the above entitled cause apd 
grant a new trial. The following are the grounds of this 
motion: i 

1. The verdict was contrarv to the evidence. 

V 

2. The verdict was contrary to the weight of the evidence}. 

3. The court erred in its instructions to the jury. 

4. The court erred in granting motion for directed verdiict 
as to defendant Marks. 

5. The court erred in permitting the counsel for defendants 
to make improper remarks in argument to the jury. 

6. The court erred in permitting witnesses for the defend¬ 
ants to relate to the jury improper statements as ito 
plaintiff’s alleged participation in a certain robbery with 
which plaintiff had no connection. 

7. And for other reasons apparent of record. 

(signed) James J. Laughlin, 

Counsel for Plaintiff. 

Mr. Chester H. Gray, Counsel for Defendants. 

Please take notice that the above motions will be brought to 
the attention of the Court on Friday, February 10. 1940 pt 
10 A.M. 

(signed) James J. Laughlin. 

i 

I certify that I have this 7th day of February, 1940 mailed 
copy of this motion to Mr. Chester H. Gray, Assistant Corpora¬ 
tion Counsel. 

(signed) James J. Laughlin. 

33 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

MEMORANDA 

j 

Pltf. files herein motion for new trial, to fcje 


i 


Feb. 8, 1940 
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M 125, P 194 
Judge Cay ton 
Mar. S. 1940 

M. 125, P 2S8 

Judge Cay ton 


submitted February 16, 1940. (Judge 
Cayton) 


Pltfs. motion for new trial overruled. 
Judgment on verdict entered for all De¬ 
fendants. Said Defts. to recover their costs 
of defense. 




Untied states of America, 00: 

QLtf* firetfident of tlj* United #t*i*B, 

To the Honorable . ....... 

Judge of the Municipal Court of the District of Columbia, 

6r»ttftig: 

BECA USE in the record and proceedings, as also in the rendition of the 

judgment of a plea which is in the said Municipal Court, before you, between . 

. Jams a. f .... DonovaD,.. Plaintiff *. Md. Ernest £r own,_ Bernard W.. Thoogs on _ S. J. Marks * 

Defendeuatfji No 382^730 1 



a manifest error hath happened, to the great damage of the said .Plaintiff._ 


...-. as by .M®.-. complaint appears . 

We being willing that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do command you, if judg¬ 
ment be therein given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, to the United 
#tatea tifourt at Appeal* for tl|* Siatrirt of ttolutnbta; together with this writ, so that 
you have the same in the said Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or within such additional time after the expiration 
of the 20 day 8 as the court below or a judge thereof for sufficient cause shall allow; that 
the record and proceedings aforesaid being inspected, the said Court of Appeals may 
cause further to be done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 

WITNESS the Honorable CJURLW5 E^AflS HUGHES , Chief Justice 

of the United Stotee , the ...5th.. day 

of ...IPPP. . , in the year of our Lord one thousand 

nine hundred and forth*_._ 

/ ' fCUrkof tho Unitod 8 tatot Court of 

Allowed by ' ' •dppoalo for tho District of Columbia. 


Harold M* Stephens, 


AfiBOCiftte... Justlco of tho Unitod Stats* Court of Jppooio for tho Dtotriet of Columbia. 


Poem No. 1 


i.MniiiniT raiiTiM omcm 
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35 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff, 
vs. 

Ernest W. Brown, Bernard W. Thompson, and S. J. 

Marks. Defendants. 

No. 382,730 

BILL OF EXCEPTIONS 

Be it remembered that this cause came on for trial before 
Judge Nathan Cayton and a jury on Tuesday, February 6. 
1940. 

The plaintiff was represented by James J. Laughlin, Esquire, 
and the defendants were represented by Chester H. Gray, and 
Oliver Gasch, Esquires. 

After the jury was sworn the following proceedings were 
had: An opening statement was made to the jury by counsel 
for plaintiff, and counsel for defendants (Mr. Gray). Then 
the following witnesses testified: 

Charles E. Warfield was called by the plaintiff, and after 
being sworn, testified that he is a Detective-Sergeant of the 
Metropolitan Police Department, and that on August 12, 1939 
was on duty as Acting Lieutenant at Police Headquarters when 
counsel for plaintiff handed him a letter addressed by James 
J. Laughlin, Esquire, to the Major and Superintendent of 
Police, Washington, D. C., reading as follows: 

“In accordance with provisions of Section 205, Title 24 
of the D. C. Code will you plcae furnish me with your 
warrant of commitment in the case of James F. Donovan 
now held by you on a charge of investigation. 

It is not my intention to hamper any orderly investiga¬ 
tion of your department but it is my judgment that the 
intervening six hours will give you full opportunity to 
determine Donovan’s participation in any offense if such 
is the case.” 

Witness fixed the time at from 3:00 to 3:30 p.m., on that 
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i 

date. Witness said in response to letter from Mr. Laughlin jhe 
delivered to him a form letter reading as follows: 

36 “August 12, 1939 

Re: The arrest of James F. Donovan. 

Dear Sir: 

In response to your demand for a copy of the warrant 
of commitment or detainer (under Title 24, Section 205, 
1929 D. C. Code, or Section 1147, 1924 D. C. Code) in the 
arrest of the above, please be advised that there is no war¬ 
rant of commitment or detainer but that this person ,is 
being held pending an investigation which is not, as yqt, 
completed. i 

By direction of the Major and Superintendent. 

(Signed) Bernard W. Thompson, per C. C. Warfield.j 
Time: Demand received, 3:15 P.M. Reply issued 3.20 
P.M.” 

Upon cross-examination witness testified that after the fore¬ 
going request for copy of warrant was received he looked for a 
record of a warrant for plaintiff’s arrest, and found none; that 
the form of reply was prepared for the Police Department py 
the United States Attorney’s Office; upon being questioned by 
the Court witness testified that the records of warrants afe 
kept in an alphabetical card file with different colored cards, 
such as blue, white, or orange; that there was no card in the 
file showing a warrant for plaintiff’s arrest, and on that account 
he could not find any. 

Bernard W. Thompson was called as a witness for plaintiff, 
and after being sworn, testified that he is Assistant Superin¬ 
tendent of Police, and Chief of Detectives, that he is one of 
the defendants in the above entitled cause, whereupon counsfel 
for defendants objected to defendant, Thompson, being callejd 
as a witness for the purpose of giving evidence against himseljf, 
which might tend to subject him to fines, penalties or forfei¬ 
tures. The objection was overruled, and exception was notejd 
by the defendant, Thompson, and said exception was con¬ 
strued by the Court as applying to all of the testimony of thie 
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defendant, Thompson. (R. 27). Whereupon the defendant, 
Thompson, testified that he recalled that plaintiff was taken 
into custody on August 12, 1939, on a charge of investigation; 
that around noon on that day the defendant met the plain¬ 
tiff in the elevator in the company of the arresting offi- 
37 cers; that a writ of habeas corpus was served on the 
defendant, Thompson, about 9:30 a.in., on Monday. 
August 14, 1939, that he then made an investigation for the 
purpose of surrendering the plaintiff on the writ of habeas 
corpus, and found that the plaintiff had been released from 
custody at S:50 a.m., August 14. 1939; that during the period 
of plaintiff’s confinement the investigating officers were in¬ 
vestigating the case of a hold-up and robbery in connection 
with which plaintiff was arrested; on cross-examination the 
witness testified that he did not order the arrest of the plain¬ 
tiff; that he did not receive any orders from the defendant. 
Major Brown, for the plaintiff’s arrest, and that the defendant, 
Major Brown, did not issue any orders for the arrest of plain¬ 
tiff ; that the witness was in charge of the investigation of the 
case in connection with which plaintiff was arrested; that wit¬ 
ness was aware of plaintiff’s arrest by the Robbery Squad only 
because he noticed the plaintiff coining up on the elevator 
with two of the officers; that the witness did not know whether 
or not the plaintiff was arrested under a warrant; that the 
first time witness saw the request from Mr. Laughlin for copy 
of a warrant was several months later; on re-direct examina¬ 
tion witness testified that the request for copy of the warrant 
should be served upon whoever is in the Detective Bureau; that 
the recipient of such a request is supposed to make inquiry of 
the officers relative to the case to determine if there was a war¬ 
rant; that in this particular case witness understood that 
Lieutenant Warfield had made such inquiry, and found there 
was not any warrant in the case at that time. 

Counsel for plaintiff called upon counsel for defendant to 
produce the original warrant. The original warrant was pro¬ 
duced and marked “Plaintiff’s Exhibit 3”, for identification. 
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Plaintiff’s Exhibit 3 was thereupon exhibited to witness, arlid 
witness was asked whether or not he had ever seen that paper 
before. Witness testified that he had first seen this particular 
paper when the papers in the instant suit were served upbn 
him; that his full name is Bernard W. Thompson; that hlis 
signature does not appear upon the paper; that Det^c- 
38 tive-Sergeant Ernest E. Thompson is a member of the 
Detective Bureau assigned to the Robbery Squad; 
Plaintiff’s Exhibit 3 was thereupon offered in evidence. Coun¬ 
sel for defendants objected to the admission of the exhibit in 
evidence on the ground that it did not tend to rebut this wit¬ 
ness’ testimony. The Court ruled that the paper was admis¬ 
sible, and granted the defendant an exception, whereupon the 
plaintiff’s Exhibit 3 was received and read to the jury as 
follows: 


“United States of America, District of Columbia, $s. j 

“Before me, Needham C. Turnage, a United States 
Commissioner for the District of Columbia, personally ap¬ 
peared this day Ernest E. Thompson, Det. Sgt., M. P., 
who being first duly sworn, deposes and says that on <br 
about the 7th day of August, 1939, at Washington, in said 
District, James Francis Donovan, Clarence Daniel Bach^, 
alias Clarence Daniel Back, in violation of Section SliO 
D. C. Code of the Statutes of the United States, did un¬ 
lawfully by force or violence, to wit, at the point of a gun, 
take from the person of Beulah St. Clair $227.50 property 
of Goodacre Coffee Shop, a body corporate, contrary to the 
form of the statute in such cases made and provided, anjd 
against the peace and dignity of the United States bf 
America. 

“Deponent further says that he has reason to believje 
and does verily believe that the following are material 
witnesses to the subject matter of this complaint: 

“Ernest E. Thompson, Det. Sgt., M. P. 

“(Deponent’s signature) Det. Sgt. Ernest E. Thompsop. 

“Subscribed and sworn to before me this 11th day of 
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August, 1939. 

“Needham C. Turnage. United States Commissioner, 
District of Columbia. 

“I hereby certify that the within is a true and correct 
copy of the original affidavit. 

“Needham C. Turnage, United States Commissioner, 
District of Columbia. 

Then at the bottom: 

“Warrant to Apprehend: 

“The President of the United States of America, To the 
Marshal of the United States for the District of Columbia, 
and to his deputies, or any or either of them. 

“Whereas, Ernest E. Thompson, Det. Sgt., M. P., has 
made complaint in writing under oath before me, Need¬ 
ham C. Turnage, a United States Commissioner for 
39 the District of Columbia, charging that James Francis 

Donovan, late of the District of Columbia, did, on or 
about the 7th day of August, 1939, in said District, in 
violation of Section S10 D. C. Code of the Statutes of the 
United States, unlawfully commit the offense of Robbery 
as more particularly set forth in the complaint attached 
hereto and made a part hereof; contrary to the form of 
the statute in such cases made and provided, and against 
the peace and dignity of the United States of America. 

“Now, therefore, you are hereby commanded, in the 
name of the President of the United States of America, 
to apprehend the said James Francis Donovan, wherever 
found in your District, and bring his body forthwith be¬ 
fore me or any other Commissioner having jurisdiction 
of said matter, to answer the said complaint, that he may 
then and there be dealt with according to law for the 
said offense. 

“Given under my hand and seal this 11th day of Au¬ 
gust, A.D. 1939. 

“Needham C. Turnage, United States Commissioner, 
District of Columbia. 
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“Approved: J. Jones. United States Attorney, District 
of Columbia.” 

“Marshal’s return. The within-named is not to be 
found in my District. This the 11th day of August. Jolin 
B. Colpoys, U. S. Marshal, by Howard F. Hughes, Dep¬ 
uty.” 


At this point plaintiff rested. 

Thereupon counsel for defendant moved the Court to di¬ 
rect a verdict in favor of the defendant, S. J. Marks, on tljie 
ground that there had not been a single word of testimony 
in the case relative to Captain Marks, whereupon, over tljie 
objection and exception of defendant, the Court granted 
counsel for plaintiff permission to reopen his case. Thereupon 
Captain Sidney J. Marks, Metropolitan Police Department, 
was called as a witness for plaintiff, and testified that he |is 
one of the defendants in this case, whereupon counsel for de¬ 
fendant objected to the witness being required to answer aqy 
questions which might tend to subject him to fines, penaltiejs, 
or forfeitures, the objection was overruled and exception 
granted the defendant, S. J. Marks; the witness testified he 
is, and during the month of August, 1939, was a captain <j)f 
the Metropolitan Police Department of the District of Co¬ 
lumbia. and in charge of No. 12 Precinct; that he was com¬ 
manding officer of that Precinct on August 12,13, and 14,1939; 

that he understood that plaintiff was confined at No. 1|2 
40 Precinct during the period between August 12th anid 
August 14th, although witness never saw plaintiff 
there; on cross-examination witness testified that he was n<j>t 
served with request or demand from anybody for a copy 
of the warrant of commitment or detainer under which plain¬ 
tiff was at No. 12 Precinct; on re-direct examination witness 

I 

testified that while plaintiff was at No. 12 Precinct he wls 
being held for investigation; that while at No. 12 Precinct 
plaintiff could have sent for the witness if plaintiff had wished 
to talk to the witness, and that if plaintiff had sent for him, 
witness would have responded. On re-cross examination 
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witness testified that plaintiff did not send for him; that wit¬ 
ness did not have any conversation at all with plaintiff; 
whereupon plaintiff rested. Counsel for defendant moved for 
a directed verdict as to the defendant, Marks, and same was 
"ranted. Counsel for defendant moved for a directed verdict 
as to the defendants. Brown and Thompson. The same was 
overruled. Whereupon Bernard W. Thompson was called as 
a witness for the defendant, and testified that he could not 
tell who ordered the arrest of plaintiff; that he understood 
from the investigation that plaintiff was arrested by the Rob¬ 
bery Squad; that members of the Robbery Squad had no 
directions from Major Brown, or from the witness, to arrest 
the plaintiff. 

Whereupon, Ernest W. Brown was called as a witness for 
the defendants, and testified that he is the Superintendent of 
the Metropolitan Police Department of the District of Co¬ 
lumbia, that he did not order the arrest of the plaintiff; that 
he had no personal knowledge of plaintiff’s arrest; that the 
first knowledge he had of plaintiff’s arrest was the following 
week when a writ of habeas corpus was served; that he did 
not know plaintiff was in custody; that he was not personally 
served with a copy of Mr. Laughlin’s letter requesting copy 
of the warrant of commitment, nor did he have any part in 
the preparation of the reply thereto. 

Whereupon, James J. Tolson was called as a witness for 
the defendants, and testified that he is a Detective-Sergeant 
of the Metropolitan Police Department, assigned to the 
41 Robbery Squad; that Detective-Sergeant Ernest E. 

Thompson is a member of the Robbery Squad; that on 
August 12, 1930, witness arrested the plaintiff; that at the 
time he arrested the plaintiff he did not have a warrant for 
plaintiff’s arrest; that he arrested plaintiff in connection with 
the hold-up and robbery of a collector for Goodacres Restau¬ 
rant; that this was the hold-up at the point of a gun referred 
to in the United States Commissioner’s warrant; that prior 
to the time he arrested the plaintiff he and the other members 
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of the Robbery Squad had been investigating this hold-up; 
that Clarence Daniel Bache, alias Clarence Daniel Back, who 
was named in the same warrant with plaintiff, is in the District 
jail or penitentiary; that Archibald Lyles, alias Charles jP. 
Smith, who was named in the same warrant with plaintiff, is 
in the Richmond Penitentiary; that witness was present 
when Detective-Sergeant Ernest E. Thompson swore to this 
warrant before the United States Commissioner; that this 
warrant was sworn to on information the Robbery Squad had 
that the men named in the said warrant were out of town, pi 
nearby Maryland or Virginia, and the warrant was sworn ^o 
in case they were apprehended out of town so they could be 
extradited to the District of Columbia to answer for this 
particular crime; that no other warrant was obtained before 
plaintiff was arrested; that this particular warrant was not 
served upon plaintiff; that he arrested plaintiff on information 
that the plaintiff had been in the company of Lyles and Bach6; 
that a picture of Donovan was identified as that of a mspi 
who had been seen with Lyles and, Bache; that at the time 
of plaintiff’s arrest and later, he questioned plaintiff as to 
plaintiff’s connection with the Goodacre hold-up, and as io 
his whereabouts on the 7th of August, and if plaintiff hsjd 
seen or was in company with Lyles and Bache, and that plain¬ 
tiff refused to answer any questions. 

Whereupon, John H. Fowler was sworn as a witness f(j>r 
the defendants, and testified that he is a Lieutenant of the 
Metropolitan Police Department of the District of Columbia, 
and in charge of the Robbery Squad; that the Robbery Squpd 
received a report of the Goodacre hold-up; that he and othe[r 
members of the Squad talked with Miss St. Clair, the woman 
who was robbed, and obtained from her a description of tlije 
hold-up men and the automobile in which they left 

42 the scene of the robbery; that the Squad received in¬ 
formation that plaintiff and another man named Lylejs 
had been seen in the Northwest section of the City, each ip 
possession of a gun; that Lyles had purchased thirty-eighlt 



3S DONOVAN VS. BROWN, THOMPSON AND MARKS 

calibre cartridges from a hardware store; that the clerk who 
sold the cartridges furnished the Squad with the number of 
the automobile in which Lyles and another man were riding; 
that the Squad traced the said car to the place where it had 
been bought; that the automobile salesman identified photo¬ 
graphs of Donovan. Lyles and Bache as those of the three 
men who had bought the car; that each of these three men 
paid $150 toward the down-payment of S450 on the car, which 
was a 1939 Mercury; that the Squad received information 
that Donovan, Lyles and Bache might be in nearby tourists 
camps in Maryland or Virginia, or possibly in North Beach, 
Maryland; that upon receipt of this information witness in¬ 
structed Sergeant Tolson to apply to the United States Com¬ 
missioner for a warrant so that if Donovan, Lyles or Bache 
were arrested out of the District of Columbia the Squad would 
have the proper authority to bring them back to the District; 
that Lyles was arrested on August 11th; that on August 12th, 
Saturday, witness and Sergeants Ambrose, Tolson and Thomp¬ 
son went to different sections of the City to apprehend Don¬ 
ovan and Bache; that Sergeants Tolson and Ambrose went 
to premises 1805 California Street, went into the building, and 
came out with plaintiff; that plaintiff was taken to headquar¬ 
ters and questioned as to his whereabouts on the date of the 
robbery; that witness never saw the United States Com¬ 
missioner’s warrant, although he was informed by Sergeant 
Thompson or Sergeant Tolson that such a warrant had been 
sworn to; that the United States Commissioner’s warrant was 
not served on plaintiff at the time of his arrest; that plaintiff 
was arrested because he was suspected by the Squad of having 
committed a felony; on cross-examination witness testified 
that plaintiff bears a striking resemblance to one Max Fierst, 
who was arrested, indicted, and pleaded guilty to the Good- 
acre robbery; on re-direct examination witness testified that 
the photograph of plaintiff was identified by Mr. Graham, 
the automobile salesman; witness produced the photograph 
of plaintiff identified by Mr. Graham; said photograph was 
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offered in evidence on behalf of the defendants, and 
43 over the exception of counsel for the defendants, w&s 
excluded. 

Whereupon George J. Clemmons was called as a witness 
for plaintiff in rebuttal, to identify a certain paper, “Habeas 
Corpus No. 2010, in re. James Francis Donovan” said papcjr 
was offered in evidence by the plaintiff, and upon objection 
by counsel for defendants was excluded. 

Whereupon both sides rested. 

The Court charged the jury as follows: 

Gentlemen of the jury, we have arrived at the point in 
this case at which it becomes my duty to instruct you con¬ 
cerning the applicable law. I am sure, you know from wha|t 
has been said to you in previous cases, that the Court dock 
not interfere with your deliberations concerning the facts. Ajs 
far as you are concerned, I have no opinion concerning hoW 
this case ought to be decided by you. If I had any such opinb 
ion it would be my duty not to make it known to you. If by any 
chance you have formed any notion or ideas as to how yoiji 
think I think the case ought to be decided. I charge you that 
it would be your duty to disregard that, because you, and you 
alone, have the right and the duty of considering the evidence 
and deciding the case upon the evidence and not upon any 
other consideration. The law of the case you must take from 
the Court. The law as I give it to you, irrespective of any 
notions that you may have on the subject, is the binding law 1, 
of the case. 

Gentlemen, the defendants in this case are the Chief oj* 
Police and the Chief of Detectives. I charge you that no 
particular sanctity attaches to them by reason of that office! 
I charge you that, being law officers, they are required to 
observe the law. If you find, therefore, that the case is made 
out against them, it is your duty to treat them as you would 
any other private individual who had violated the law, td 
whom the evidence pointed as having disobeyed a statute. ! 

The statute in this case has been read to you before, and 


l 
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the substance of it is this: that any person committed or de¬ 
tained—and there is no question that the plaintiff in this 
case, James F. Donovan, had been committed or detained, 
had been arrested—or any person in his behalf—and 
44 there is no question in this case that Mr. Laughlin 
made a demand in writing in connection with the deten¬ 
tion of Mr. Donovan, and I charge you that as his attorney he 
had a right to make such a demand—may demand a true copy 
of the warrant of commitment or detainer. Any officer or 
other person detaining him who shall refuse or neglect to 
deliver to him a true copy of the warrant of commitment or 
detainer, if any there be, within six hours after the demand, 
shall forfeit to the party so detained the sum of $500. 

I charge you at the outset that the police officers in this 
case were well within their rights in arresting Mr. Donovan, 
by reason of the fact that on the uncontradicted evidence I 
charge you that there was sufficient basis for them to have 
believed that a felony had been committed and that Mr. Don¬ 
ovan was one of those who had committed the felony. The 
fact that they later found out that that was a mistake, the 
fact that they later found out that he was not to be charged 
with the offense, and the fact that others were charged and 
convicted and are now serving time in expiation of that crime 
do not mean that these defendants must answer in damages. 

It is not for that error or mistake in judgment that the 
defendants in this case arc sued. It is not by reason of any 
failure on the part of the police officers in having arrested 
the wrong man. That is not the complaint in this case. The 
complaint in this case is based upon the specific provisions 
of this part of the District Code which provides that after a 
demand has been made, if a warrant is in existence—and there 
is no question in this case that a warrant was in existence— 
if any detaining or arresting officer continues to detain a 
prisoner and fails to exhibit a copy of a warrant of his com¬ 
mitment, if one is in existence, he is answerable in damages 
and that he must forfeit, in the language of the statute, $500. 
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Now, gentlemen, that is a forfeiture. That is what we calj 
in the law a penalty, and the law fixes that amount as a dej 
finite, arbitrary amount, irrespective of whether you thinly 
the plaintiff in this case has been damaged or not, because 
this is not to be confused with the type of case where a plain-* 
tiff claims an injury to his person or that he has sufferecj 
45 injury by indignity or humiliation or mortification oij* 
any other type of damage. The law in a case of thi^ 
kind assumes and presupposes damages and says what the 
amount of the damage shall be and says that in such a casej 
there shall be a forfeiture of $500. 

I charge you that in this case holding the defendant upoij 
a mere charge of investigation was neither legal nor sufficientj 
that the plaintiff, Donovan, was entitled to make a demand 
and was entitled to have a reply within six hours anc| 
was entitled to be told whether there was a copy of a 
warrant for his arrest or not, and if there was not and thej 
detaining officers had so replied, or if they had released hint 
within six hours, or if within six hours they had put a definitej 
charge of robbery against him, then I charge you that the 
requirements of the statute would have been satisfied; butj 
in this case the reply was the other way, that he was not 
being detained under any warrant, and in spite of the fact that! 
a warrant was in existence and was in possession of the police 
department, a copy was not surrendered or exhibited to the 
plaintiff or his attorney, who had made the demand in hi^ 
behalf. 

Therefore, the next question you might answer is whether] 
there was justification on the part of Major Brown or on the 
part of Mr. Thompson in having failed to produce a copy of 
the warrant, and whether there were circumstances in the! 
case that would have constituted a sufficient excuse or reason! 
for such failure to produce the warrant in the case. You; 
must look to the evidence for the answer to that question. I: 
make no comment upon it. 1 make no suggestion to you as to! 
whether there was or was not a sufficient reason, but I leave! 
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that for you to say as to whether in the circumstances of the 
case they were justified in having made the answer they did 
or not. 

If they were so justified, plaintiff is not entitled to recover. 

If they were not justified, then whether you think the plain¬ 
tiff kept bad company, whether you think the original arrest 
was proper—and I have told you it was—no matter what you 
may think about any other phase of the case, if there 
46 was no justification for the type of reply that was made 
and for the failure to produce a copy of the warrant 
in accordance with the language of the statute, then the plain¬ 
tiff is entitled to recover, even though, as I have already sug¬ 
gested to you, you find that there was no actual damage to 
him by reason of the detention. 

Do you want me to add anything? 

Mr. Gray. No, your Honor. May I at this time note an 
exception to that portion of your Honor’s charge wherein you 
describe the duties under the statute in question? 

The Court. All right, sir. What would you like to have 
me say? 

Mr. Gray: I would like to have your Honor instruct the 
jury that unless the plaintiff in this case were held under a 
particular warrant, then there was no duty upon the police to 
furnish him with a copy of that warrant, for the reason that 
the section is in the statute in order that one who applies 
for a writ of habeas corpus may attach to his petition a copy 
of the warrant upon which he is being detained, in order that 
the court issuing the writ of habeas corpus may test the legal¬ 
ity of the detention, and, furthermore, that the statute only 
requires the furnishing of a copy of the warrant of commit¬ 
ment or detainer, if any there be, and that the statute does 
not refer generally to any warrant, but only to the warrant of 
commitment under which the detention of the particular in¬ 
dividual is accomplished. 

The Court. I will say to the gentlemen of the jury that 
they must look to the warrant which was introduced in this 



DONOVAN VS. BROWN, THOMPSON AND MARKS 

case and decide whether that was the warrant under whiclji 
this man was held. 

If it was, then there was a duty on the part of these dej 
fendants to furnish the plaintiff or his attorney a copy of that 
warrant. 

If you think that the warrant meant nothing, if you thinlj: 
that the warrant was taken out for some other purpose anc) 
was simply a paper lodged in the records of the police departj 
merit without any reason or purpose, of course, you arej; 
47 not to take into consideration the fact that there wa4 
no copy furnished. 

Mr. Laughlin. The statute does not say any particular 
kind of warrant. It just says, “if any there be.” 

The Court. I have said that. 

Anything else? 

Mr. Gray. I would simply like to renew all exceptions Ij 
have made. 

The Court. Very well. 

Gentlemen. I may say. in conclusion, to you, that you are! 
dealing with a situation that involves the right of a citizen! 
who has come into this Court and has made a claim that hej 
is entitled to file here. Whether he is right or wrong, whether! 
you decide for or against him, this is the Court for filing aj 
complaint of that kind. 

The defendants have a right to assert their matters of de¬ 
fense, and the fact that one is a private citizen and the de-j 
fendants are police officers or public officials ought not to| 
militate against or for either party, but it is for you to seej 
that justice is done to the plaintiff and defendants alike ini 
this case. 

(Thereupon at 4:45 P.M. the jury retired.) 

The foregoing is the substance of all the testimony bearing 
upon the exceptions herein reserved on behalf of the defend- j 
ants. The attorneys for the parties desiring certain parts of 

the testimony reduced to the exact words of the witnesses,' 
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and desiring other portions of the record reduced to the exact 
language and the Court approving, the same is allowed. 

Thereupon, as all of said exceptions were duly entered upon 
the minutes of the Court, before the jury retired to consider 
of its verdict and because the matters and things herein 
recited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
the plaintiff may have his case reviewed on appeal, the plain¬ 
tiff by his attorney, moves the Court to sign and seal this, his 
bill of exceptions, to have the same force and effect as if each 
and every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 

48 thereupon the plaintiff tenders this, his bill of excep¬ 
tions, and requests the Court to sign and seal the same, 

which is accordingly done, nunc pro tunc, this 19th day of 
September, 1940. 

Nathan Cayton, 
Judge. 

Settlement by the Court of the foregoing Bill of Exceptions 
is hereby consented to. 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiffs. 

Chester H. Gray, 

Assistant Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C., 

Attorneys for defendants, 

District Building. 

49 IN THE MUNICIPAL COURT OF THE 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff 
vs. 

Ernest W. Brown, et al. Defendants 
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No. 332,730 

7 i 

ASSIGNMENT OF ERRORS 

Now comes the plaintiff through his counsel and says that 
in the trial of the above entitled cause the court erred as 
follows: 

1. In excluding testimony offered by plaintiff. 

2. In admitting testimony offered by the defendants. 

3. In permitting the jury to speculate upon the question! 
as to whether the defendants were justified in refusing to ex-! 
hibit copy of warrant. 

4. In overruling motion for new trial filed by plaintiff. 

5. In other matters apparent of record. 

(Signed) James J. Laughlin, 

Counsel for Plaintiff. 

Copy mailed this day to Mr. Chester H. Gray, Counsel foi^ 
Defendants. 

(Signed) James J. Laughlin, 

This the 27th day of Sept. 1940. 

i 

50 IN THE MUNICIPAL COURT OF THE j 

DISTRICT OF COLUMBIA 

James F. Donovan, Plaintiff 
vs. 

Ernest W. Brown, et al. Defendants 
No. 382,730 

DESIGNATION OF RECORD j 

The Clerk will please prepare the record in the above en-j 
titled cause and include therein the following: 

° i 

1. Complaint. 

2. Motion to dismiss. 

3. Answer to motion to dismiss. 

4. Minute of court’s ruling to motion to dismiss. 

5. Answer of defendants. 
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6. Demand for jury trial. 

7. Minute of verdict. 

10. Motion for new trial. 

11. Memorandum of court overruling motion for new trial. 

12. Judgment. 

13. Assignment of errors. 

14. This designation. 

15. Clerk’s certificate. 

(Signed) James J. Laughlin, 

Counsel for Plaintiff. 

Copy mailed this day of September, 1940, to Mr. Chester 
H. Gray, Counsel for Defendants. 

(Signed) James J. Laughlin 
This the 27th day of September, 1940. 

51 IN THE MUNICIPAL COURT OF THE 
DISTRICT OF COLUMBIA 

United States of America, 

District of Columbia ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 50, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law No. 382-730, wherein James F. Donovan is 
Plaintiff, and Ernest W. Brown, Bernard W. Thompson, and 
S. J. Marks are Defendants, as the same that remains upon 
the files and of record in said Court. 

[seal] 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 12th day of October, 1940. 

Blanche Neff, Clerk. 

G. Ferguson, 3rd Asst. Clerk. 
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Endorsed on cover. No. 7770. Donovan, Plaintiff in error, 
vs. Brown. United States Court of Appeals for the District 
of Columbia. Filed October 12, 1940. Joseph W. Stewartj, 
Clerk. 
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No. 7770 
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In Error to the Municipal Court of the District of Columbia 
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National Press Building, 
Counsel for Plaintiff in Error. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 7770 


JAMES F. DONOVAN, Plaintiff in Error, 

i 

vs. 

ERNEST W. BROWN, BERNARD W. THOMPSON, a*d 
S. J. MARKS, Defendants in Error. 


In Error to the Municipal Court of the District of Columbia 


BRIEF FOR PLAINTIFF IN ERROR 

I 

JURISDICTIONAL STATEMENT j 

The jurisdiction of this Court in invoked by virtue of the 
Act of March 3, 1921 (41 Stat. 1312, c. 125, sec 12); (Title J8 
Section 29 District of Columbia Code, 1929 Ed.). 

STATEMENT OF CASE | 

This case involves the construction or interpretation bf 
Section 205, Title 24 of the District of Columbia Code, 1929 
Ed. (Section 1147, 1924 Code). (Record page 2). The que£- 
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BRIEF FOR PLAINTIFF IN ERROR 
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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court in invoked by virtue of the 
Act of March 3, 1921 (41 Stat. 1312, c. 125, sec 12); (Title 18 
Section 29 District of Columbia Code, 1929 Ed.). 
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STATEMENT OF CASE 


This case involves the construction or interpretation of 
Section 205, Title 24 of the District of Columbia Code, 19$9 
Ed. (Section 1147, 1924 Code). (Record page 2). The qu^s- 
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tion is one of importance and concerns the right of the police 
officials to detain in custody a person without a warrant. 
Plaintiff in error was arrested on August 12.1939 on a “charge” 
of “investigation” and confined in one of the police precincts. 
A formal demand was made on his behalf by his attorney. 
The demand called upon the police officers to exhibit to coun¬ 
sel for plaintiff a copy of the warrant or authority for detention 
of the plaintiff in error. (Page 5 and 6 of Record). The rec¬ 
ord shows that the demand was received by the police officials 
at 3:15 PM (R. 6). The police officials in responding to the 
demand set forth that there was no warrant but that they were 
detaining plaintiff by virtue of a “charge” of “investigation”. 
(R. 0). Upon the expiration of the six hour limit set forth 
in the statute plaintiff’s counsel ascertained that plaintiff 
would not be released. It was then Saturday night and as it 
w*as during the summer recess of the District Courts it was 
not possible to obtain a writ of habeas corpus until Monday 
morning. August 14, 1939. The writ was issued and plaintiff 
was released (R. 3 and 4). 

A suit was filed in Municipal Court for the collection of 
the statutory sum set forth in the Act—that is to say S500.00. 
In due time the case case on for trial before a jury with Honor¬ 
able Nathan Cayton, presiding. (Record p. 26). There was a 
directed verdict for the defendant S. J. Marks and the jury 
lound in favor of defendants Ernest W. Brown and Bernard 
W. Thompson (Record 26). A motion for new trial was filed 
on February 8, 1940 (Record p. 26 and 27). The motion was 
overruled on March 8. 1940 (Record p. 2S). The motion for 
a new trial was in the main directed to the action of the trial 
judge in permitting the jury to speculate upon the right of 
the police officials to refuse the exhibition of the warrant or 
the authority for the detention of the plaintiff. Plaintiff says 
that the error of the trial judge will be found in his charge to 
the jury at page 41 and 42 of the record. We find this: 

“Therefore the next question you might answer is 
whether there was justification on the part of Major 
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Brown or on the part of Mr. Thompson in having 
failed to produce a copy of the warrant and whether 
there were circumstances in the case that would have 
constituted a sufficient excuse or reason for such fail¬ 
ure to produce the warrant in the case. You must 
look to the evidence for the answer to that question. 

I make no comment upon it. I make no suggestion 
to you as to whether there was or was not a sufficient 
reason, but I leave that for you to say as to whether 
in the circumstances of the case they were justified I 
in having made the answer they did or not. If they 
were so justified plaintiff is not entitled to recover, j 
If they were not justified, then whether you think 
the plaintiff kept bad company whether you think 
the original arrest was proper—and I have told you it 
was—no matter what you may think about any other j 
phase of the case, if there was no justfication for the 
type of reply that was made and for the failure to 
produce a copy of the warrant in accordance with the 
language of the statute, then the plaintiff is entitled 
to recover, even though, as I have already suggested 
to you, you find there was no actual damage to him 
by reason of the detention”. 

The error in the above will be seen by reference to the stat¬ 
ute (Record page 2). It will be seen that the terms of thje 
statute are mandatory. It also becomes important when vife 
realize that there was actually in the files of the Police Depart¬ 
ment at the time of the original demand a warrant for th|e 
•arrest of plaintiff (pages 11 to 16 of Record). 

The action of the trial judges in overruling motion for ne'fv 
trial was assigned as error. Due to the importance of the ques¬ 
tions involved this Court granted writ of error, June 5, 1940—}— 
See Original No. 3247. j 

STATUTE INVOLVED 


Section 203, Title 24 I). C. Code 1929 Ed. (Sec. 1147 192j4 
Code). 
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STATEMENT OF POINTS 

Only two points are now stressed in this appeal: 

1. In permitting the jury to speculate upon the right of the 
police officials in withholding exhibition of warrant in response 
to demand. 

2. In overruling motion for new trial. 

SUMMARY OF ARGUMENT 

1. The question here presented for decision is one of import¬ 
ance. It involves the right of the police officials to arrest and 
detain a person upon mere suspicion. It is well to quote at this 
point the statute involved: 

“Any person committed or detained, or any person in his 
behalf may demand a true copy of the warrant of commit¬ 
ment or detainer and any officer or other person detaining 
him who shall refuse or neglect to deliver to him a true copy 
of the warrant of commitment or detainer, if any there be, 
within six hours after the demand, shall forfeit to the party 
so detained the sum of five hundred dollars.” (Section 205, 
Title 24, D.C. Code.) 

2. It is contended by plaintiff that the terms of this statute are 
mandatory. Plaintiff contends that after a person is detained 
and a demand is served upon the police officials in accordance 
with the statute that the detaining officers must do one of three 
things: 

A. Produce a copy of the warrant or detainer. 

B. Place a charge against the person detained. 

C. Release the person detained. 

and if the detaining officials do not comply with (A) (B) or (C) 
then they must forfeit to the person detained the sum of five 
hundred dollars. 

3. In the instant case the statute was complied with by the 
plaintiff insofar as the demand was concerned. The arresting 
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officials did not produce a copy of the warrant or detainer; they 
did not place a charge against plaintiff and they did not release 
plaintiff. Therefore plaintiff contends upon the language of the 
statute the arresting officials were obligated to pay to plaintiff 
the sum of five hundred dollars. Plaintiff says that the language 
of the statute is not capable of any other construction. 

4. The error in the instant case arises in the fact that the pre¬ 
siding judge at the trial attempted to read something into fhe 
act that Congress had not intended. It must be remembered that 
at the trial it was shown that (A) a demand had been made (B) 
That a warrant was in existence but was not exhibited to plain¬ 
tiff or his counsel (C) That no charge was placed against plain¬ 
tiff and (D) That plaintiff was not released. Therefore the erifor 
came when the trial judge permitted the jury to speculate upon 
the action or the right of the arresting officials in refusing to 
exhibit copy of the warrant. In other words the trial judge per¬ 
mitted the jury to reason and argue as to whether the police were 
justified in refusing to exhibit copy of the warrant. By so doing 
it gave the jury a reason or excuse for finding for the defendants 
when in truth and in fact the verdict had to be for the plaintiff. 
Therefore the case turns largely upon the matter of statutory con¬ 
struction. 


ARGUMENT 


It seems rather unusual that since the matter involved jn 
Section 205, Title 24 D. C. Code is of such importance th$,t 
the statute has never been construed by this Court. It was 
to be hoped that some information could be obtained as tjo 
the legislative history of this Act so that it could be incorpo¬ 
rated in this brief for the guidance of this Court. If we coul^l 
find out just what Congress had in mind when this legislation 
was agreed upon—if we knew what debates were had in Con¬ 
gress and if we had the committee reports then the task df 

• i 

this Court would be easier. However, counsel for plaintiff h^s 
called upon the Congressional Library and this reply came 
from the Director of the Legislative Reference Service: 
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“On the basis of considerable research done in the 
Legislative Reference Service some years ago as to 
the background of the District Code we were unable 
to discover any earlier provision of Federal law close¬ 
ly resembling Section 1147 (24 D. C. Code 205)”. 

Therefore plaintiff contends that we must take the Act as 
we find it. We say that we must suppose that the lawmakers 
meant exactly what the language of the statute implies. Wo 
say therefore that the matter turns upon the phase of statu¬ 
tory construction. 

In Northern Pacific Railway v. United States, 213 Federal 
162 the Court said: 

“A reasonable sensible meaning should be attrib¬ 
uted to a statute in preferenc to one which is irra¬ 
tional and improbable” citing Madden v. Lancaster 
Co. 65 Federal 1SS and other cases. 

and the Court said further in the Northern Pacific case: 

“The apparent and natural meaning of the terms of 
a statute is to be preferred to any curious recondite 
signification deduced by study, ingenuity and strong 
desire. A reasonable sensible interpretation of a stat¬ 
ute should be preferred to an irrational signification 
that renders the law unjust and oppressive”. 

In United States v. Ninety nine diamonds, et al 139 Federal 
961 the Court said: 

“All the words of a statute should have effect. The 
intention of the enacting body is not expressed by a 
part, but by all the staute; and as the purpose of con¬ 
struction is to ascertain that intention ‘all the words 
of a law must have effect than that part should perish 
by construction’. 

“Construction and interpretation have no place or 
office where the language of a statute is unambiguous 
and its meaning is evident”. 



! 
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In Brown v. Duchesne County , 60 United States 183; 15 
Law Ed. 595 the Supreme Court said: 

“The object which the legislative body sought to 
attain and the evil which it was endeavoring to rem- I 
edy may always be considered for the purpose of as¬ 
certaining its intention”. 

In Holy Trinity Church v. United States, 143 United Statjes 
457; 36 Law Ed. 226; 12 S. C. 511 the Supreme Court said: | 

j 

“One of the established rules for the construction of j 
statutes is that they should have a rational, sensible 
construction”. 

j 

In Wabash Railway Co. v. United States, 178 Federal 5 at 
page 12 the Court said: 

“It is the intention expressed in the statute and 
that alone to which the courts may lawfully give 
effect. They may not assume or presume purposes 
and intentions that the terms of the law do not indi¬ 
cate and then enact and expunge provisions to carry 
out those supposed intentions. The act must be held 
to mean what it clearly expresses”. 

Plaintiff contends therefore that the words of the statute 
are plain. We say that when the trial judge told the jury as 
he did that if they found that the police officials were justified 
in refusing to exhibit copy of the warrant that the plaintip 
could not recover (Record page 41 and 42)—then at that point 
the trial judge was attempting to read something into the a<j:t 
that Congress did not put there and this act on the part of thie 
trial judge amounted to judicial legislation—and this wajs 
error. In this connection plaintiff says that the dissenting 
opinion of Justice McReynolds in Federal Trade Commission 
v. Klesner . 274 United States 145 is not inappropriate. In t-halt 
case Justice McReynolds said: 

“If the cause involved no more than interpretation 
of a doubtful provision in the statute, it hardly would 
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be worth while to record personal views. But judicial 
legislation is a hateful thing and I am unwilling by 
acquiescence to give apparent assent to the practice. 

“Possibly—probably, perhaps—if attention had 
been seasonably called to the matter Congress would 
have authorized the Court of Appeals for the Dis¬ 
trict of Columbia to enforce orders of the Trade Com¬ 
mission. But the words of the enactment, w’hich we 
must accept as deliberately chosen, give no such 
power; and I think this court ought not to interject 
what it can only suppose the lawmakers would have 
inserted if they had thought long enough”. 

We say again that the matter here involved is one of im¬ 
portance. The right of a citizen to be free from molestation 
upon a mere charge of suspicion should be zealously safe¬ 
guarded. This Court has had occasion to speak out against 
this abuse. In Bennett v. United States , 70 Appeals D. C. 76; 
104 Federal (2nd) 209 the Court speaking through Justice 
Edgerton said: 

“According to police testimony Eula Mae Bennett 
was arrested without a warrant for “investigation” 

•and was held on that ‘charge’ for ‘quite some time’. 
Investigation is not a charge. It may be that the 
police had probable cause to believe her guilty of a 
specific felony and that her arrest was therefore law¬ 
ful. We do not find it necessary to pass upon that 
point. But we deem this an appropriate time to say 
that confinement without a charge violates one of 
the important rights of the citizen”. 

and in this dissenting opinion of Justice Stephens in the same 
case we find this: 

“I think thus that not only was Eula Mae Bennett 
improperly convicted but also that she was improp¬ 
erly arrested. The liberty of the citizen should not 
be invaded upon mere suspecion”. 

The police as law enforcement officers should be scrupulous 
in the observance of the law. We must never forget what the 
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Supreme Court said in United States v. Lee , 106 United States 
196: 

j 

i 

“No man in this country is so high that he is above 
the law. No officer of the law may state that law at 
defiance with impunity. All the officers of the Gov¬ 
ernment from the highest to the lowest are creatures 
of the law and must obey it”. 

In the instant case insofar as the plaintiff is concerned all 
requirements of the statute were complied with. The policje 
officials set that law at defiance. Therefore, having violated 
the law, they are in no better position that the humblest citizep 
of the land. 

CONCLUSION | 

In view of what has been stated we say that the action of 
the trial judge in overruling motion for new trial was error 
and the judgment of the Municipal Court should be reversed;. 


Respectfully submitted. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel for Plaintiff in Error. 
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IN THE 

United States Court of Appeals 

for the District of Columbia 
October Term, 1940 


No. 7770 


JAMES F. DONOVAN, Plaintiff in Error 

vs. 

ERNEST W. BROWN. BERNARD W. THOMPSON, and 

S. J. MARKS. 


BRIEF ON BEHALF OF DEFENDANTS IN ERROR 


STATEMENT OF THE CASE 

This is an action brought in the Municipal Court of the Disj- 
trict of Columbia to recover from Ernest W. Brown, Major ana 
Superintendent of the Metropolitan Police Department of th£ 
District of Columbia. Inspector Bernard W. Thompson, As* 
sistant Superintendent of Police, and Captain Sidney J. Marks! 
Commanding Officer of Number 12 Police Precinct, the for* 
feiture or penalty provided by Section 1147, Chapter 32, D. Ci 
Code of 1901 (Sec. 205, Title 24, D. C. Code of 1929). 

The case was tried before the Court and a jury. At the trial! 
the following facts were developed by the testimony: 

On August 7. 1939. Miss Beulah St. Clair, Cashier of Good4 
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acre's Restaurant, was held up and robbed by three men at 
the point of a gun (R. 36, 37). The Robbery Squad of the 
Police Department received a report of this holdup and ob¬ 
tained from Miss St. Clair a description of the men who held 
her up (R. 37). In the course of their investigation the police 
received information that plaintiff and another man named 
Lyles had been seen in the northwest section of the city each 
in the possession of a gun; that Lyles had purchased some 
thirty-eight caliber cartridges at a hardware store; that Lyles 
had ridden away from the hardware store in an automobile, 
the number of which was furnished the police; that the auto¬ 
mobile salesman identified photographs of Donovan, Lyles 
and Bache as those of the three men who had bought the car; 
that each of these three men paid §150 toward the down-pay¬ 
ment of §450 on the car which was a 1939 Mercury, and that 
Donovan, Lyles and Bache might be in nearby tourists camps 
in Maryland or Virginia, or possibly North Beach, Maryland 
(R. 37, 38). 

Upon receiving the above information Detective Sergeants 
Tolson and E. D. Thompson (not the defendant, Inspector 
Bernard W. Thompson) swore to a warrant before the United 
States Commissioner for the arrest of plaintiff. Lyles and Bache 
to be used for their extradition if they were arrested out of 
the District of Columbia (R. 36, 37). 

The warrant was dated August 11. 1939. and was directed 
“To the Marshal of the United States for the District of Co¬ 
lumbia, and to his deputies, or any or either of them." (R. 
33. 34). On the same day the Marshal made his return upon 
the warrant as follows: “The within-named is not to be found 
in my district." (R. 35). No other warrant was obtained (R. 
37). 

On August 12, 1939. the plaintiff was arrested because he 
was suspected by the Squad of having committed a felony 
(R. 3S). The plaintiff bore a resemblance to one Fierst who 
was arrested, indicted and pleaded guilty to the Goodacre rob¬ 
bery (R. 38). When plaintiff was arrested the arresting officer 



3 


did not have a warrant for plaintiff’s arrest (R. 36) and the 
United States Commissioner’s warrant was not served on plain¬ 
tiff at the time of his arrest (R. 37). Following his arrest 
plaintiff was confined at Number 12 Precinct (R. 35). Between 
3 and 3:30 P.M. on August 12th James J. Laughlin, Esq., callejd 
at Police Headquarters and delivered a letter addressed to the 
Major and Superintendent of Police containing a demand that 
he be furnished “y° ur warrant of commitment in the case <?f 
James F. Donovan now held by you on a charge of investiga¬ 
tion.” (R. 30). To this letter the Police Department made r^- 
ply as follows: 

i 

i 

“Re: The arrest of James F. Donovan. 

“Dear Sir: 

“In response to your demand for a copy of the 
warrant of commitment or detainer (under Title 24. 
Section 205, 1929 D. C. Code, or Section 1147, 1924 
D. C. Code) in the arrest of the above, please be ad¬ 
vised that there is no warrant of commitment or de¬ 
tainer but that this person is being held pending an 
investigation which is not, as yet, completed. 

i 

“By direction of the Major and Superintendent. 

“(Signed) Bernard W. Thompson, per C. C. War- 
field. Time: Demand received, 3:15 P.M. Reply 
issued 3:20 P.M.” 

I 

Plaintiff was released from the custody of the Police Departs 
ment at 8:«>0 A.M. August 14. 1939 (R. 32). and a writ of 
habeas corpus was served upon the defendant Inspectoij 
Thompson at 9:30 A.M. on the same day (R. 39). Defendant; 
did not testify at the trial. 

At the conclusion of the plaintiff’s case counsel for the de-j 
fendants moved the Court to direct a verdict for the defendant 
Captain Sidney J. Marks, which was granted by the Court! 
(R. 36). At the conclusion of all of the testimony the case was 
submitted to the jury under instructions of the Court (R. 39-i 
43) to which no objection was made by counsel for plaintiff.! 


I 
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Neither did counsel for the plaintiff tender any prayers for 
instructions. The jury returned a verdict in favor of the re¬ 
maining defendants (R. 26). Thereafter plaintiff filed a mo¬ 
tion for a new trial (R. 27) which was overruled by the Court 
(R. 28). From the judgment entered in the Court below (R. 
28) plaintiff has appealed. 

STATUTE INVOLVED 

Section 1147, Chapter 32 of the D. C. Code of 1901 (Section 
205, Title 24, D. C. Code of 1929) reads as follows: 

“Sec. 1147. Copy of Commitment .—Any person 
committed or detained, or any person in his behalf, 
may demand a true copy of the warrant of commit¬ 
ment or detainer, and any officer or other person de¬ 
taining him who shall refuse or neglect to deliver to 
him a true copy of the warrant of commitment or de¬ 
tainer, if any there be, within six hours after the de¬ 
mand, shall forfeit to the party so detained the sum of 
five hundred dollars/’ 

SUMMARY OF ARGUMENT 

This is not an action for false arrest or false imprisonment but 
a proceeding to collect a statutory penalty. 

No objection having been made to the charge of the Court to 
the jury the correctness of the charge is not before this Court for 
review. 

The refusal of the Court to grant a motion for new trial is not 
reviewable. 

When properly construed the statute here involved requires 
only the furnishing of a copy of the warrant, if any there be, upon 
which he was arrested so as to enable the prisoner to apply for 
a writ of habeas corpus and does not require that a warrant be 
obtained within six hours after demand. 

The undisputed evidence shows that plaintiff was not arrested 
under any warrant. 



ARGUMENT 

At the outset we wish to point out that this case does not in¬ 
volve, as stated by counsel for plaintiff in his brief, the right 
of police officials to arrest and detain a person upon mere 
suspicion. It is neither an action for false arrest nor one for 
false imprisonment. It is simply an action to recover a statu¬ 
tory penalty. If there was any question of the legality cff 
plaintiff’s arrest it was settled by the trial judge when he in¬ 
structed the jury, without objection on the part of counsel fcjr 
plaintiff, as follows (R. 40): 


“I charge you at the outset that the police officers 
in this case were well within their rights in arresting 
Mr. Donovan, by reason of the fact that on the un- 
contradicted evidence I charge you that there was 
sufficient basis for them to have believed that a fel¬ 
ony had been committed and that Mr. Donovan was 
one of those who had committed the felony. The fact 
that they later found out that that was a mistake, the 
fact that they later found out that he was not to be 
charged with the offense, and the fact that others 
were charged and convicted and are now serving time 
in expiation of that crime do not mean that these de¬ 
fendants must answer in damages.” 


We submit there is nothing before this Court for review]. 
Counsel for appellant makes only two points in his brief. The 
first is that the Court below erred “in permitting the jury to 
speculate upon the right of the police officials in withholding 
exhibition of warrant in response to demand.” Apparently h£ 
is complaining of the Court’s charge to the jury, but counsel 
for plaintiff made no objection to this charge. Neither did hi 
offer any prayers for instructions. This Court recently said iii 
the case of Martin v. Washington Thnes Co., 67 App. D. C. Ill, 
$9 F. (2d) 230: 


“At the trial no objection was interposed to the 
charge of the trial justice submitting this issue to the 
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jury, nor was any prayer offered by plaintiff covering 
it. This assignment of error is not properly here for 
consideration, since only errors which are properly as¬ 
signed and which have been called to the attention of 
the trial court and a ruling made thereon and excep¬ 
tion reserved will be considered on appeal. Cooper v. 
Sillers, 30 App. D. C. 567, 573; Chaloner v. Washing¬ 
ton Post Co., 56 App. D. C. 14, 6 F. (2d) 712; Walsh 
v. Rosenberg, 65 App. D. C. 157, 159, 81 F. (2d) 559. 

See, also, Boland v. Great Northern Rv. Co. (C.C.A.) 

202 F. 485, 487, 488.” 

The new Rules of Federal Procedure have not been adopted 
by the Municipal Court, except as to the form of pleadings. 
But even if they did apply, they would not aid plaintiff, since 
Rule 51 provides in part as follows: 

“No party may assign as error the giving or the 
failure to give an instruction unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection.” 

The second contention of counsel for plaintiff is that the 
Court below erred in overruling his motion for a new trial. 
This motion (R. 27) presented no new matter. Under such 
circumstances the granting or refusal of the motion was in the 
discretion of the Court below and is not subject to review here. 

In the case of Fitzgerald v. Dodson et al.. 58 App. D. C. 150, 
26 F. (2d) 522, this Court said: 

“It is settled law in this court that the action of 
the trial court in granting or refusing a new trial is not 
reviewable. Columbia Ry. Co. v. Cruit, 20 App. D. C. 

521; Price v. United States, 14 App. D. C. 391; Kelly 
v. Moore, 22 App. D. C. 9. Even where the motion 
for a new trial is based upon newly discovered evi¬ 
dence, the action of the trial court will not be dis¬ 
turbed, unless there has been a manifest abuse of dis¬ 
cretion. Mandes v. Midgett. 49 App. D. C. 139, 261 
F. 1019.” 
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Assuming for the sake of argument that the questions pre¬ 
sented by this appeal have been properly preserved for review, 
we shall now discuss the merits of this case. We are here deal¬ 
ing with a statute imposing a penalty. A statute such jas 
this, like a criminal statute, must be strictly construed. It wfts 
so held in the case of Providence Steam-Engine Co. v. Hub¬ 
bard, 101 U. S. 188, 25 L. Ed. 786, which involved a statute 
imposing a liability for the debts of a corporation upon its 
officers when such officers had failed to make an annual repoijt. 
And in the case of Tiffany v. Bank of Missouri, 18 Wall. 40j9, 
21 L. Ed. 862, the court said: j 

“In an action like the present, brought to recover j 
that which is substantially a statutory penalty, the 
statute must receive a strict, that is, a literal con¬ 
struction. The defendant is not to be subjected to 
a penalty unless the words of the statute plainly im¬ 
pose it.” 

Counsel for plaintiff seems to contend that the statute here 
involved imposes a duty upon the officer detaining a prisoner 
to procure a warrant within six hours after demand. But such 
was clearly not the intent of Congress, since, under the statute, 
the officer is only required to deliver, upon demand, “a trule 
copy of the warrant of commitment or detainer, if any theite 
be-” The failure of the officer detaining a prisoner to procure 
a warrant within a reasonable time after arrest might entitle 
the prisoner to release by writ of habeas corpus or subject thje 
officer to damages for false imprisonment. But those questions 
are not here involved. The failure of the officer to procure jet 
warrant does not subject him to the penalty prescribed by the 
statute. 

It will be noted that Section 1147 of the 1901 Code is in 
Chapter 32. entitled “Habeas Corpus”. The 1901 Code is ah 
Act of Congress, 31 Stat. 11S9, and Section 1147 was an ad¬ 
dition to the then existing law of the District. Similar prof- 
visions are found in Section 3 of the Maryland Habeas Corpus 
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Act of January 6, 1810 (Laws of Maryland 1809-10, Chap. 
CXXV), and in the habeas corpus statutes of many of the 
States. See Scott and Roe on Habeas Corpus (1923) where 
these statutes are collected: pp. 522 (Ala.); 540 (Ark.); 564 
(Colo.); 575 (Del.); 601 (Ill.); 671 (Md.); 682 (Mass.); 709 
(Minn.); 733 (Mo.); 753 (Neb.); 786 (N.M.); 805 (N. Y.); 
S30 (N. Dak.); 837 (Ohio); 853 (Or.); 864 (Pa.); 873 (R.I.); 
886 (S. Dak.); 894 (Tenn.); 906 (Tex.); 914 (Utah); 949 
(Wis.); 960 (Wy.). 

So far as we have been able to ascertain there are no de¬ 
cisions which throw any light upon the question here present¬ 
ed. In fact the only decision we have been able to discover in 
which a provision similar to Section 1147 was discussed is 
in the case of Steenerson v. Board of Commissioners of Polk 
County , 68 Minn. 509, 71 N. W. 687. That case merely in¬ 
volved the question of whether a sheriff w’as entitled to charge 
the county for a copy of a warrant he was directed to execute. 
Referring to the statute the Court said: 

“But the appellant contends that under Gen. St. 
1894, Sec. 6021, the officer is bound to deliver a copy 
of the warrant to the person arrested, and hence he is 
entitled to charge for the same. This section is found 
in the Act relating to the writ of habeas corpus,* * *.” 

Since the provision of law here involved and similar pro¬ 
visions in the law’s of the various States are all included in the 
habeas corpus statutes, it is obvious that these provisions must 
be construed in the light of their context. When so construed 
the purpose of the statute is plain. It is a general rule of law’ 
that one petitioning for a writ of habeas corpus on the ground 
that the process under w’hich he is held is invalid must either 
attach to his petition a copy of the process or set out the es¬ 
sential parts thereof. 

In the case of Craemer v. State of Washington, 168 U. S. 
124, 128, 42 L. Ed. 407, 409. the Court said: 
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“* * * The general rule is undoubted that if the 
detention is claimed to be unlawful by reason of the 
invalidity of the process or proceedings under which 
the party is held in custody, copies of such process or 
proceedings must be annexed to or the essential parts 
thereof set out in the petition, and mere averments of 
conclusions of law are necessarily inadequate. Whit¬ 
ten v. Tomlinson, 160 U. S. 231; Kohl v. Lehlbach, 

Id. 293; Church, Habeas Corpus, 2d ed. Sec. 91, and 
cases cited.” 

i 

i 

The general rule as above set forth has long been the rule 
in the District of Columbia. In Robert Harrison’s Case, i 
Cranch Circuit Court Reports (1 D. C.) 159, the Court heldi 

i 

“Petition for habeas corpus. Robert Harrison was 
committed for leaving his ship. (Act of Congress, 

June 20. 1790, c. 51, sec. 7.) (1 Stat. at Large, 134). 

Discharged. 

The Court required a petition in writing, and a 
production of the warrant of commitment, or a copy, 
or affidavit of refusal of the jailer to give a copy.” 

i 

It is, therefore, obvious that the intent of Section 1147 of 
the Code was merely to insure to a prisoner the right to obtainj 
a copy of the warrant under which he was detained so that he! 
might determine the validity thereof and set forth the con-i 
tents of such warrant in his petition for writ of habeas corpus! 
should he deem the process invalid. When plaintiff was ad-j 
vised by the Police Department there was no warrant, plain-! 
tiff was at liberty to apply for a writ of habeas corpus on that! 
ground. The only question in this case is whether the plain-j 
tiff was detained under a warrant. It is true a warrant had; 
been issued for the arrest of plaintiff. While counsel for plain-; 
tiff states in his brief (p. 3) that this warrant “was actually! 
in the files of the Police Department at the time of the orig-j 
inal demand” there is not a word in the record to support; 
this statement. This warrant had been issued by the United; 
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States Commissioner and was directed “To the Marshal of 
the United States for the District of Columbia, and to his dep¬ 
uties, or any or either of them.” It is well settled law that a 
warrant directed to a person or class of persons can only be 
executed by a person named in the warrant. Restatement of 
the Lav ; of Torts, Sec. 123; 6 C.J.S. 575, 576. No member 
of the Police Department could make an arrest under this 
warrant. The undisputed testimony shows, and the lower 
Court so instructed the jury without objection (R. 40), that 
the arrest was made by the police upon the ground they had 
reasonable calise to believe plaintiff was guilty of the felony 
which had been committed. The question of whether the 
plaintiff was detained by the police under the warrant issued 
by the United States Commissioner was submitted to the 
jury under instructions by the Court to which no objection 
wa/’taken. and the jury found in favor of the defendants. 

For the reasons stated it is respectfully submitted that the 
judgment of the Court below was correct and should be af¬ 
firmed. 

Richmond B. Keech, 

Corporatioji Counsel, D. (\, 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Chester H. Gray, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendants. 




